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RULES OF PROCEDURE FOR SENATE INVESTIGATING 
COMMITTEES 


FRIDAY, JULY 16, 1954 


Untrep Strates SENATE, 
CoMMITTEE ON RULES AND ADMINISTRATION, 
SuspcoMMITTEE ON RULES, 
Washington, D.C. 

The subcommittee met at 11:40 a. m., pursuant to recess, in ee 
318 of the Senate Office Building, Senator William E. Jenner (chair- 
man) presiding. 

Present: Senator Jenner (chairman). 

Also present: Boris S. Berkovitch, counsel to Subcommittee on 
Rules; and W. F. Bookwalter, chief clerk of the Committee on Rules 
and Administration. 

The CHatrMan. The committee will come to order. 

Senator Brewster, will you be sworn to testify ? 

Do you swear the testimony given in this hearing will be the truth, 
the whole truth, and nothing but the truth, so he ‘Ip you God ? 

Mr. Brewster. I do. 

The CuarrMan. Senator Brewster, have you submitted a prepared 
statement to the committee ? 

Mr. Brewster. I have, and I have filed it with the committee 24 
hours in advance, as requested. 

The CHarrman, All right; you may proceed, then, with your 
testimony. 


TESTIMONY OF OWEN BREWSTER, A FORMER UNITED STATES 
SENATOR FROM THE STATE OF MAINE 


Mr. Brewster. As ranking minority member for 4 years of the 
special Senate committee investigating war expenditures under the 
chairmanship of Senator Truman and as its later chairman under 
Republican control and as a member of both the joint congressional 
committee on the Pearl Harbor investigation and the joint committee 
of the Senate investigating the removal of General MacArthur, I was 
impressed with the variety of problems that were presented and the 
utterly different procedures that were necessarily followed. 

Entirely different. rules were laid down to cover each situation. 

In the so-called Truman committee in most cases witnesses were care- 
fully checked by a hearing in executive session and the Departments 
concerned were then asked to tell their side of the story informally to 
determine the factual basis for any charges before any public hearing 
was held; and I think in many instances ; checks were made with those 
outside the Government, contractors or others, to make sure that com- 


piete justice would be done. 
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Th) the extel ded hearings on Pear] Harbor the whole case Was pre 
sented in public hearings with only such preliminary check by the staff 
is proved practicable. In this case, of course, most of the witnesses 
ere high ranking officers in the various branches of the armed 


That was a joint congressional committee, representing both 
branches of the Congress, and commanded very wide interest. 

In the MacArthur hearings everything was presented in executive 

ion with carefully censored transcripts released daily to the press. 

These three committees conducted hearings which commanded very 
wide ‘toon ud public interest with little criticism as to their methods, al- 
though the procedures varied very widely in each case. 

The regi Hat ons proposed by Senator Ferguson would not have af 
fected in any way the practices that were followed in the Pearl Harbor 
and MacArthur investigations as the public interest was such that 
there was never any difficulty about sec aring attendance at any ses- 
sions. ‘The size of the committees assured the representation of every 
point of view and the most searching cross-examination. 

In the Truman committee during World War IT the problem of a 
quorum was presented, At that time a majority was required, and the 
courts required an aflirmative showing of a majority of the committee 
present in any case where contempt or perjury was involved. This 
led, I believe, to the modification of the quorum requirement so that 
one member of the committee would suffice and no serious difficulty was 
experienced, so far as I know, with this revised rule. 

The Cuatrman. Did you have one-man hearings then as a result of 
that revision of the rules? ¢ 

Mr. Brewsrer. Very late, certainly, because as late as 1947 I recall 
that I was called into court in a case where a committee had exposed 
derelictions in a Government department which resulted in a 5-year 
sentence of a high-ranking officer for either perjury or contempt— 
[ am not sure which—and I had to establish, I remember, in court, and 
Mr. William F. Rogers was the counsel to the committee at that time, 
with whom I worked, that there was a majority present at the hear- 
ing at which this testimony had been given. 

So, as late as 1947 we were still operating under that majority rule. 
T am not sure when this one-man rule was adopted, but it must have 
been subsequent to that time. 

I do not recall any cases myself where we operated with only one 
man. 

The point which I would make in connection with that, if I might 
interpolate, is that such a wide variety of situations is presented that 
I think the committee must consider very carefully not taking any 
action which would restrict. 

I think Senator Ferguson—I noted in his testimony—pointed out 
they must be very careful to leave the power of the committees—and 
I accent committees—untrammeled as far as possible. 

I illustrated that with these three committees on which I served, but 
when you consider the great variety of problems which is presented 
before all the committees of the House and the Senate it is almost im- 
possible to anticipate the variety of situations to be presented, coupled 
with the very great increase in pressure on the members, 
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Curiously enough, during the war these problems did not arise—in 
the first place, because communism wasn’t so much an issue; in the sec- 
ond place, because in accord with the old Latin maxim, which was 
illustrated in the war: “In time of war laws are silent.” 

The Truman committee, which functioned in the investigation of 
war expenditures, had an almost clear field during those war days. 

Legislation was entirely concerned with war, and was largely sug- 
gested from the Executive, and very few difficulties arose; and the 
members, curiously enough, were much less preoccupied, except for the 
broadening activities in serving the anxious parents back home in- 
cident to individuals in the war and that sort of thing which came 
about as a result of the war. However, as far as legislation is con- 
cerned, it was much less significant and the legislative committees, so- 
called, were much less active. 

Mr. Berkovircn. Senator, the committees on which you served, 
either as a member or chairman, were faced, I think you pointed out, 
with a variety of problems because the investigations were different in 
their nature and in their scope and in their object. Would you say, 
based on that experience, that a set of mandatory, hard and fast rules 
to apply to every kind of investigation would be feasible or practical ? 

Mr. Brewster. It would give me a very great deal of concern, and 
it seemed to me that was the chief contribution which I might make 
in pointing out the scope and character of these hearings, all of which 
commanded tremendous public interest and I think all of which were 
considered as proceeding wisely, and yet the procedures were utterly 
different in each case, and very necessarily so. 

We had the question in the MacArthur hearings, of course, of re- 
viewing the action of the President. All sorts of problems were 
presented as to security and, therefore, Senator Russell, as chairman, 
and the others, in complete agreement with the joint committee, the 
two committees that were associated in that inquiry, agreed on these 
rules. It was done with very great difficulty because the staff had to 
censor all the material daily, and then release it to the press each 
day so as to keep the public as fully informed as practicable con- 
sistent with security. 

We were not presented with this problem of broadcasting at that 
time, and that would not, of course, have been feasible. 

In the Pearl Harbor case we got into some of those phases, but 
those were all public hearings, curiously enough. A great many 
sensitive fields were explored, but it was possible to handle it without 
difficulty as a result of the rules we laid down. 

With the constant increase in the pressures on the time of Senators 
and the new techniques of obstruction incident to the Communist 
issue, a point which Senator Ferguson made, there is certainly reason 
to anticipate difficulty if a rule is adopted requiring the presence of 
either a majority of the committee or of a minority member. 

This rule has only been in effect for 4 or 5 years. Perhaps it needs 
a little more experience to determine whether or not such a restric- 
tion would unduly hamper; but I think it should be approached with 
some care. 

Another problem which the public has never been able to under- 
stand is this matter of cross-examination, on the analogy of the courts. 
The public cannot understand why a man who is attacked before a 
committee can’t have the privilege of cross-examination. 
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Cross-examination by the representative of a party adversely af- 
fected by testimony is, in my observation, obviously utterly impracti- 
cable as it could only result in interminable del: ay. 

The dangers of opening up any such Pandora’s box were sufficiently 
shown in the difficulties with the Communists when they were being 
tried before Judge Medina. You remember that went on there for 
weeks and weeks. 

Mr. Berxovircn. Senator, may I interrupt at this point? 

On that subject, what would you estimate would have been the effect 
of permitting cross-examination in the investigations in which you 
participated, particularly the Pearl Harbor and the MacArthur in- 
vestigations, where certain persons were derogatorily mentioned from 
time to time? 

Mr. Brewster. I am sure it would have resulted in complete frus- 
tration. That was not a Communist issue, but it was a case where 
the character and reputation of men were involved; both men in 
Gcovernment and men in public and private life were concerned. With 
the Truman committee the same problem was presented. We consid- 
ered it many times and always concluded that to recognize a right of 
cross-examination on the part of affected individuals wonld have 
meant complete frustration. 

This is not a new proble m, but the moment you allow the right of 
cross-examination, with which we are familiar in court, no committee 
of Congress could very ong ion ion at all. 

Mr. Berxovrrcu. Senator, one other question on that: Did you, in 


those investigations, make any provision for sifting out the truth 
from any baseless and unsupported charges that might have been 
made ¢ 

Mr. Brewster. I poses out, I think, that was the key to the very 
excellent reputation of the Truman committee, and I think the chair- 


man was very diligent and meticulous in following it out, as well as 
the counsel. They laid the procedures down at the start. Of course, 
in that case practically all of our efforts were directed at certain dere- 
lictions, either by officials or by contractors. We were always in that 
field. We would always have the investigation first. We would ex- 
plore. First, the counsel would investigate. Then we would have in 
many instances, if not most, executive sessions of the committee and 
we would hear one or another of these people and then we would check 
that evidence and see whether or not this man stood up, whether some 

his stuff could be verified. We would also be in touch with the 
Government agencies and the contractors and others involved and get 
their side of the story, so that before we went into a public hearing 
we knew pretty well what the conflicts were and whether or not the 
testimony was reasonably reliable. 

That, I think, was one of the reasons which enabled the committee 
to enjoy the reputation which it did for proceeding carefully. 

We had conflicts with the executive department, of course, con- 
stantly, and Senator Ferguson, I think, pointed out in some cases we 
had difficulties with Cabinet officers. 

I remember 1 or 2 very conspicuous cases, When we summoned Cabi- 
net officers who did not want to give us certain documents or informa- 
tion. We then called them in privately and told them that unless they 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 345 


came across we should issue a subpena and determine whether or not 
they could be punished for contempt. 

Some of the most highly regarded officials of the Cabinet of Presi- 
dent Roosevelt were in that position. 

In 1 or 2 instances there was pressure from the White House to call 
off the investigation of certain individuals. That was very resolutely 
resisted by Senator Truman. The investigation went forward. ; 

That, I know, was what impressed the minority members. I was 
the ranking minority member throughout most of the 5 or 6 years that 
this committee was functioning, until I became chairman of it when 
the Republicans took control. That was the reason for the confidence 
we commanded and for the confidence of the minority members that 
we were getting a fair deal. Senator Truman as chairman at that 
time gave the minority carte blanche—that any man would be sum- 
moned before that committee and compelled to answer any questions 
within the purview of the committee that the minority might desire 
to ask. 

Mr. Berxovircn. That was true regardless of whether the executive 
branch indicated displeasure ¢ 

Mr. Brewster. That was true. 

I know in 1 or 2 instances it went to the very top, when Senator 
Truman was called and asked to lay off, and he very resolutely and 
firmly refused. 

We also in that committee, I think, never had a divided report. It 
was always unanimous, which, of course, did contribute to the confi- 
dence of the public, 

Now, on the matter of cross-examination, as I point out here, in 
certain cases in the War Investigating Committee a party was allowed 
to submit questions to the committee in the nature of cross-examina- 
tion, but this did not prove particularly satisfactory to anyone con- 
cerned as the committee necessarily reserved full discretion as to the 
character and duration of the questioning. 

The questions would be submitted and the committee would decide 
whether or not they would ask them; and, so, the one at that time who 
was involved very soon threw up his hands and called it off. 

That was the only time when I know that was actually arranged. 
I think in most other cases if a man was under attack he would com- 
municate with some member of the committee and he would say, “I 
wish you would ask this fellow along this line,” and the committee 
member in that instance would carry it out, if it seemed proper. 

Confining questioning to the members of the committee and the 
counsel was the practice of all the committees on which I served. 
There was never any public questioning allowed. 

Recurrent discussions of committee procedures have revealed a 
radical difference in the source of the criticisms. 

Senator Ferguson spoke very earnestly about the matter of public 
opinion, which is, of course, a major factor in all these things. 

In the twenties and thirties the so-called liberal groups were doing 
the investigating, and criticism came from conservative sources. 

The chief illustrations were the Teapot Dome investigations of the 
twenties and the Munitions investigations of the thirties. 

With the advent of the Communist issue, the criticism of procedures 
has seemed to come in greatest volume from the very sources that 
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were most determined in resisting any encroachment on the powers 
of investigating committees in the earlier decades. 

Apparently it makes a difference whose ox is being gored. 

The attitude of the executive department in the twenties under 
Calvin Coolidge is weithey of careful study on the issue of the divi- 
sion of powers and responsibilities under our Constitution. 

The question in that matter of the legislative powers far antedates 
our Constitution. It originates, I believe, in our Anglo-Saxon con- 
cepts of law, evolved from the earliest days of legislative bodies and 
the conflicts in England between the Parliament and the King as the 
executive. It has been a gradual growth, this recognition of the right 
and the authority of the legislative body, No. 1, to determine about 
legislation, and, No. 2, to determine whether or not the Executive is 

carrying out the powers which are entrusted to it by the legislature. 

The possibility of abuse by frail humanity is always present in any 
delegation of power, whether in the executive or the legislative 
branches, but, as Senator Thomas Walsh of Montana wisely pointed 
out during the discussions incident to the Teapot Dome inquiry, “If 
a power is to be denied simply because it may be abused, Government 
must cease, 

That, to me, is a profound truth that must constantly be borne in 
mind in connection with the evolution. of our governmental powers. 

The history of government among men shows clearly that distribu- 
tion of power in the legislative branch is much less dangerous than 
in the executive because of the constant check that is afforded by the 
other members of the deliberative body against encroachments by an 
individual. 

In other words, you have 531 Members of the House and Senate, and 
while one or another may take some excursions you always have the 
ultimate power residing in the 96 Senators or the 435 Members of the 
House. Whereas, with the executive, you have most power concen- 
trated in one man. The whole history of dictatorship has been the 
story of the accumulation of power in the executive. 

The only thing I would say in conclusion: We have an old legal 
maxim that close cases make bad law. I think it is very wise that 
the Policy Committee of the controlling party in the Senate has de- 
cided against legislating here in haste. 

I noted the report here yesterday that they had decided against 
trying to solve eal problems immediately—in the shadow of the 
intense public interest that has been aroused, and I think taking 
time to consider it will probably be altogether advantageous, as this 
thing has bee . going on in the legislative committees, under our Con- 
stitution for 150 years. In that “whole period the greatest abuses of 
it, I think, prior to anything that may have occurred recently, were 
in the Civil War on the part of the senatorial Committee on the Con- 
duct of the War—that experience ought to be very carefully studied— 
when they tried unquestionably to arrogate to themselves clearly ex- 
ecutive powers in the conduct of the Armed Forces. This became a 
matter of great concern to President Lincoln and his generals. 

The Truman committee was meticulous in avoiding intrusion on 
the conduct of the war and I know of no modern committee that has 
carried matters to such an extreme. 

On the matter of Senator Ferguson’s comments and his proposals, 
I would have just this to say about 1-man committees: The fact that 
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your committee has had 416 cases of 1-man hearings, as you pointed 
out, without serious criticism, as far as I know; the fact that we are 
having a 1l-man hearing today and have had during most of these 
sessions, I think further illustrates the care with which one should 
proceed in restrictions on the powers of committees. 

The same thing applies to questions of investigation undertaken 
under authority of the Senate or through the committee having juris- 
diction. That is one of stipulation. Of course, no committee can 
go into any matter without the authority of the Senate. Here is the 
way it develops, or it did in the Truman committee, certainly: You 
probably get a hundred tips a day or so. You get all kinds of tips 
as to this or that with suggestions it ought to be investigated. You 
can’t call the committee together every day and say, “Shall we look 
into this or that ?” 

The staff makes some preliminary inquiries. Then, as a result of 
that, perhaps they will decide to go ahead with a more formal 
investigation; but the whole thing is of such an evolutionary char- 
acter that if you stipulated no committee could conduct any investi- 
gation without the specific authority of the committee you would 
have to hold a meeting every day to consider whether they should ask 
questions about this or that thing. Probably 75 cases out of a hun- 
ared you will find out very quickly are not worth pursuing, in a week 
or so; but you can’t constantly call the committee together and say, 
“Shall we investigate ?” 

The question of the witness hat ing counsel to advise a witness is 
a thing that appeals to people’s sense of fairness and, yet, as is pointed 
out here in your evidence, there are undoubtedly gross abuses of that 
practice developing. Whether or not in the course of time some re- 
strictions may be necessary against abuse of that process, which, of 
course, is not allowed in judicial proceedings, is something to con- 
sider; I think it would be well to consider carefully before giving to 
every witness before a committee the statutory right to have his ¢ ounsel 
beside him during the course of a hearing. Committees are very gen- 
erous in allowing this but to establish it as a legal right is something 
else. 

Mr. Berxovircu. Senator, may I interrupt ! 

Mr. Brewster. Yes. 

Mr. Berxovircu. Were there occasions during the course of the 
investigations in which you participated where individuals would 
make requests to come in and be heard as the result of derogatory in- 
formation which had been publicly presented against them ¢ 

Mr. Brewster. Yes. 

Mr. Berxovircu. Would you tell us how you dealt with that, and 
what you would recommend for the future ? 

Mr. Brewster. In most cases that privilege was accorded. I think 
the American recognition of that fundamental right of an individual 
is so general that I wouldn’t antic ipate difficulty. 

There again I think it still should be left in the discretion of the 
committee because you might well have a case of a man who would 
come in, as somebody pointed out the other day, with a hundred-page 
document that he demands a right to read, which would again frus- 
trate your committee. 

I think the committee has got to have the right and power to deter- 
mine whether or not its prerogatives are being abused. That is why 
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I would hesitate about establishing the right of anybody who was ad- 
versely affected or commented on in a derogatory way. If you give 
him the right, he may want to bring in a lot of witnesses. I think the 
committee must determine whether or not he is sufficiently injured for 
them to go through that; otherwise, your committee investigation will 
be destr« yyed. 

The CHarrman. Are there any further questions? 

No further questions. 

Do you have any further statement, Senater ¢ 

Mr. Brewster. No. 

The Cuarrman. I want to thank you in behalf of this committee 
for your contribution in coming here and testifying on this very im- 
portant subject. With your vast experience, I am sure your testimony 
will be of benefit to the committee in arriving at a proper and just 
decision. 

Mr. Brewster. I think the committee has a great task. 

The Cuarrman. Thank you very much, Senator Brewster. 

We will stand in recess until Tuesday at 10 o’clock. 

(Whereupon, at 12:05 p. m., the hearing was recessed until 10 a. m., 
Tuesday, July 20, 1954.) 
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TUESDAY, JULY 20, 1954 


Untrep Srates SENATE, 
CoMMITTEE ON RuLEs AND ADMINISTRATION, 
SUBCOMMITTEE ON RULES, 
Washington, D.C. 

The subcommittee met at 10:38 a. m., pursuant to recess, in room 
318 of the Senate Office Building, Senator William E. Jenner (chair- 
man) presiding. 

Present : Senators Jenner (chairman) and Hayden. 

Also present: Senator Theodure Francis Green; Boris S. Berko- 
vitch, counsel to Subcommittee on Rules; W. F. Bookwalter, chief 
clerk of the Committee on Rules and Administration; Darrell St. 
Claire, professional staff member, Committee on Rules and Adminis- 
tration; and Judge Robert Morris. 

The CHarrMan. The committee will come to order. 

Senator Nye, would you come forward. 

Will you be sworn to testify, sir. 

Do you swear that the testimony given in this hearing will be the 
truth, the whole truth, and nothing but the truth, so help you God ? 

Mr. Nye. Ido. 

The Cuamrman. You did not submit a statement to this committee 
prior to your appearance here, sir. 

Mr. Nye. I have not. 

The CHatrman. All right; then you may proceed in your own 
fashion. 


TESTIMONY OF GERALD P. NYE, A FORMER UNITED STATES 
SENATOR FROM THE STATE OF NORTH DAKOTA 


Mr. Nye. I sat down yesterday and last evening at my own type- 
writer and wrote out a statement that I hope might expedite any con- 
tribution that I might hope to make to your committee and its dealing 
with this issue of the conduct of investigations. 

I ought to feel right at home, here, Mr. Chairman, because for many 
months, even for years, I sat where you are sitting in conduct of a 
investigation that endured for : almost 3 years. 

I welcome more than a little your invitation, your want for me to 
appear before this committee, to discuss experiences which T had en 
countered in the conduct of investigations while in the Senate; but 
the more I contemplate and recollect the experiences of those years, the 
more I am inclined to wonder this morning if I hadn’t ought to plead 
the fifth amendment, which seems to be a popular way of avoiding be- 
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coming enmeshed in any of the controversy now growing out of the 
experience of the Senate in the conduct of investigations. 

Mr. Chairman, I guess I had my share of experiences in Senate in- 
vestigations. Three of them in particular are going to live with me 
until I vo tothe grave. 

My first experience arose when I came as a greenhorn to the Senate 
and was assigned to the only committee vacancy that existed at that 
time in the Senate organization, namely, the Public Lands Committee. 
The Public Lands Committee at that time was having a werner, not over 
who shouk | be chairman of the committee, but \ hos h yuldn’t be chair- 
man, and the ranking members of the committee were fi ding it ver Vv 
convenient to win assignment to other committees and, almost before 
I had my eyes opened a sa Senator, I found myself « baie of the 
Public Lands Committee. It was engaged at that very time in the 
# ry which was known as the Teap ot Dome investigation. It grew, 
became an inquiry into the Salt Creek oil reserves and the Continental 
T railing C o., and was one of those things that the party in control at 
the time found it embarrassingly difficult to deal with; yet, my experi- 
ence as chairman of that committee was affording the richest experi- 
ence I believe I had during all of my 19 years in the Senate. 

The prosecuting member of the Public ar Committee was the 
well-remembered Tom Walsh of Montana, and the disclosures that 
were being made were reflecting very seriously upon members of the 
Republican administration. It was a most difficult assignment, and 
yet the behavior and conduct of all members of that committee was 
such as to leave me wondering today why regular standing committees 
of the Senate should experience any difficulty in their search for facts 
when they are making inquiries involving affairs in which the Senate 
is interested in a legislative way. 

We had in that age, though, no such organization to conduct inquir- 
les as you are providing nowadays. If I remember rightly, the com 
mittee in that investigation of Teapot Dome, Salt Creek, Elk Hills. 
and the Continental Trading Co. had but one investigator. Every 
member of the committee was interesting himself in the facts that were 
brought before the committee. All members were given an oppor: 
tunity to handle separate features of the inquiry, doing the examin- 
ing of the witnesses as the *y appeared before the committee. Out of 
that study, along with the tremendous returns and recoveries into the 
Treasury of assessments, of unpaid taxes, penalties, in addition to the 
fact that men were penalized to the extent of spending terms in the 
Federal penitentiaries—out of it grew a knowledge and an acquaint- 
ance with the extent to which the submarginal lands, oilfields lying 
under water around the United States, were affording a value that 
ought to be jealously guarded, and I think my resolution shortly there- 
after, asking for a recovery of those submarginal lands, making their 
possession the possession of the United States Government, or ‘of the 
Navy, as a nal oil reserve, was the first approach to that submar- 
ginal question, which group—— 

Mr. Berxovircn. Senator, excuse me, may I interrupt you at this 
point ; I assume you want to make this informal ? 

Mr. Nye. I hope to. 

Mr. Berxovircn. You noted a few moments ago that at the time of 
the Teapot Dome investigation each of the Senators on the committee 
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found the time and the interest to keep quite close contact with the 
conduct and the progress of the investigation. 

Now, would you think, from your later experience, that Senators 
today have the time to devote that they did in those years to the day- 
to-day proceedings and the details of an investigation ¢ 

Mr. Nye. Well, in my own time in the Senate, in the years follow- 
ing that particular experience, I saw a diminishing of opportunity for 
individual Senators to participate as they did participate in the Tea- 
pot Dome inquiry. 

[ had the responsibility of subsequent investigations, and never 
again, except in the case of one inquiry, was there the cooperation 
from members of the committee that was true at the time of that 
Teapot Dome inquiry. 

I shall cover that briefly a little later, and describe what I think 
is the reason for the difficulty of winning quorums in the conduct 
of committee hearings. 

There is another kind of investigation in which the Senate engages, 
in which it was never difficult to accomplish the presence of a quorum. 
Those were the missions that required the Public Lands Committee 
to go out and study the feasibility and practicability of creating new 
national parks 

It was always a grand pleasure in the summer recess for members 
of the committee to go on those excursions, and they were not loafing 
excursions though they did afford a great deal of pleasure, such as 
the excursion which was basic to the creation of the Eve rglades 
National Park, and the Grand Teton National Park out in Wyoming. 

Then came another experience in the early thirties, as chairman of 
a special committee of the Senate investigating the conduct of sen- 
atorial campaigns in that year, That was an experience which wa 
rough; to say the least, it was of necessity a partisan committee, cemae 
up of 3 Democrats, 4 Republicans. I have to say to your commit- 
tee that it was never difficult to have a quorum at the hearings that 
were conducted then, be they in Illinois, in Nebraska, in Tennessee, 
or in Pennsylvania, where we had extensive work to do, but I would 
remark that when we were operating in States involving alleged 
scandalous conduct of a Republican candidate for the Senate I was 
never able to get Republican members of the committee to accompany 
me, but we alw: uys had fine attendance by the Democrats. 

On the other hand, when we went into States that were involving 
allegedly wrong conduct by Democratic candidates for the Senate, 
we always had fine Republican attendance, but little or no Demo- 
cratic attendance. 

I think there is no need to excuse the reasoning that entered into 
that situation; but, on the whole, there was never difficulty, though 
there were majority and minority reports in some instances, there 

yas never any such strife as denied the committee the chance to know 
all there was to know through the conduct of those investigations. 

But the experience that I think was most outstanding, and the 
experience which probably can help your committee more than any- 
thing else I can offer, was that which grew out of the conduct of 
investigation of the munitions industry, an investigation that had 
to do with the study in one degree and another of the causes entering 
into the making of war and the involvement of nations in war. 
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It was a study that endured for nearly 3 years. What is accom- 
plished is a thing upon which we might be inclined to differ, yet there 
can be no denying the fact that the investigation had a most ‘salutary 
effect upon the relations existing between munitions producers and 
Government agencies procuring their products. 

I think there was a tremendous reformation that came to the Gov- 
ernment procurement agencies as a result of that inquiry. 

So much time of that inquiry was devoted to that particular weak- 
ness, procurement, that when the OPA was organized they went to 
the formulas that the committee had laid down, rather roughly, and 
during the Second World War procurement was made under those 
procedures. 

Mr. Paul Henderson—was it Paul Henderson, head of the OPA? 

‘T he ¢ “HAIRMAN. Leon Henderson. 

Mr. Nye. Leon Henderson advised Mr. Raushenbush, who was the 
executive secretary of our committee at that time, and who is present 
here with me this morning to lend any refreshment of memory that I 
might need or be ready to respond to your questions, that as a result 
of applying these formulas to procurement during World War II, 
the United States Government saved $54 billion, as compared with 
what would have been the cost had the formulas pursued in the First 
World War been followed. That was not the only benefit or result 
flowing from that inquiry, I am sure, but as to its conduct I have to 
reveal to you a very unusual condition prevailing in the organization 
of that committee. 

Senator Vandenberg and myself had introduced separate, yet re- 
lated resolutions bearing on the subject, calling for the inquiry, and 
when the inquiry was authorized—this, ind you, during Democratic 
control of the Senate—the Vice President, Mr. Garner, asked some of 
us to get our heads together and reveal who we would like to have 
serve on that committee, and the committee was appointed. The Vice 
President failed or refused to designate a chairman of that committee 
and left it to the committee of 4 Democrats and 3 Republicans to elect 
their own chairman. 

Why I, a Republican in the minority, was elected to that chairman- 
ship I do not know, but I know it came to pass, and I know that there 
never has been a committee of the Senate that worked more close ly, 
that was more cooperative than was that committee of seven men. 

Oh, I do not mean to say there were not. differences of opinion, that 
there were not clashes growing out of the 3 years of study. There 
were, but there was generally excellent unanimity on the part of the 
committee in the conclusions that were reached and the recommenda- 
tions that were made in the reports submitted, and in the legislation 
that wascalled for. It was a most unusual experience 

I think it can be traced, the success of that committee’s functioning, 
to the fact that there was no desire on the part of anv one member of 
the committee to carry the whole load. I know that the chairman at 
the time was wishing very much for a division of the responsibilities, 
and the responsibilities were divided to an extent where one member 
of the committee would handle this shipbuilders case, another member 
of the committee would handle the du Pont study, another member of 
the committee the Remineton studv—and. so. we broke it up, and as 
our investigators working with the committee developed thei ir cases. 
before hearings were conducted, the investigators and the member of 
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the committee who was going to conduct that particular hearing, got 
together and organized the case. We had pretty nearly every member 
ot the committee functioning as an active member in the conduct of the 
investigation, the questioning, the undertakings before the committee 
to bring out the facts. 

The CuarrMan. Senator, may I ask a question / 

Mr. Nye. Yes, Senator. 

The Cuairman. Did you break this committee up into what you 
might call task forces, with the various Senators conducting indi- 
vidual phases of the investigation that had been assigned to them ¢ 

Mr. Nye. Yes, 1 think you can 

The Cuarrman. And in those hearings was the whole committee 
present or just the subcommittee or the t ask force / 

Mr. Nye. The whole committee was present. Oh, there were de- 
partures from that, Senator, ‘There were times when they could not 
all be there. There were times when the Senator conducting the par- 
ticular inquary was alone for some part of the hearings. 

The Cuairman. In the main, were those hearings held here in the 

aed or were they held in the various cities over the country ¢ 

Mr. Nye. They were held right in this room, and, if 1 am not mis- 
taken, we held none of those hearings away from Washington. I 
would like to refresh my memory on that. 

The Cuatrman. Allright, sir. 

Mr. Nye. There were no hearings conducted away from Wash- 
ington. 

The Cuarrman. Allright. 

Mr. Nye. It was the kind of an inquiry that didn’t require that. 

Mr. Berxovircn. Senator, you commented on the close coordination 
between members of the committee and investigators. Would you like 
to amplify to some extent on the work of the st aff 2 

Now, that was a 3-year investigation as you pointed out, involving 
a very wide area, tremendous amounts of docume ntary and other ma- 
terial. To what extent did the staff do the preparatory work, to what 
extent was the staff entrusted with the preliminary conduct of the in- 
vestigation, and so on ¢ 

Mr. Nye. Much of our information had to come from sources in the 
area of New York City. Our staff was divided, a part of it here, a part 
of it in New York. That made possible the conduct of our work here, 
without requiring great burdens of records to be brought down here 
by the investigators from New York. 

I would like to say at this point that perhaps a secret of success in 
that inquiry grew out of the fact that every member of the committee, 
while he was not required, was given an urgent invitation and oppor- 
tunity to designate people of his liking to the staff that was working 
for the committee. 

I think not all members of the committee did make recommendations. 
Most of them did, so that we had a staff that was not the choosing of 
any one man. It wasa staff that just had to enjoy the confidence of all 
members of the committee, because they all had a voice in determin- 
ing who should be on that staff. 

Mr. Berxovircu. Was there a rule that the employment of a staff 
member was to be subject to a majority vote of the committee or any 
rule of that nature ? 
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Mr. Nyr. No. I think there was no such rule, but it was the pur- 
pose of the chairman at that time to acquaint every member of the 
committee with those who were employed on the staff. 

The first member of that staff employed was Mr. Raushenbush, who 
became its executive secretary and became a tremendous aid to the 
committee in the formation and directing of the staff from that 
ee on. 

Now, Mr. Berkovitch, to answer your question of a moment ago a 
litt] ie more specifically. Vou wanted to know of the extent to whic h the 
staff of the munitions investigation was entrusted with the preliminary 
conduct of the investigation. Aside from a few sessions with authori- 
ties of the State Department we held no executive sessions for the pur- 
pose of hearing witnesses. We first determined the areas of industrial 
study we would undertake, assigning staff to each such area. When 
the industry under investigation failed to respond to the wishes of the 
committee through the statf, subpenas were afforded. The staff gath- 
ered such facts as were pertinent to the inquiry and built, with the aid 
of Mr. Rauschenbush, their preliminary report of findings. Then one 
or more members of the committee received this preliminary report and 
acquainted themselves with it, suggesting additional information that 
might be sought from other sources that would have relation to the sub- 
ject matter, and brought the case into readiness for use in the open 
hearings. At times a staff member led or entered into the examinations 
in open hearings, but as I now recall, the questioning in the main was 

carried by members of the committee. 

Now, I think, unless there are questions, I should like to move on 
to a statement I wrote out at my typewriter yesterday and last 
evening, which I hope is going to expedite the recitation of some think- 
ing that is mine. 

These experiences about which I have told you, plus 19 years of 
observation as a Member of the Senate, observing the investigations 
by other committees, find me very naturally interested in the challenges 
which now seem to confront your Rules Committee. 

And I am concerned, sorely concerned, about this present urge to 
write rules to govern the conduct of Senate investigations. 

I am concerned primarily because I do fear any possible action 
which would in anywise preclude the successful conduct of Senate 
investigations in the future. 

The power of the Senate, and of the House as well, in this field of 
inquiry is a power that ought to be most jealously guarded. 

This power constitutes a vital function of the Congress. Investiga- 
tions have served to safeguard the public interest, where none of :he 
existing judicial procedures could possibly have accomplished the re- 
sults attained. To hamstring or curtail the proper functions of an 
investigating committee is to challenge a function of the Senate 
which in the past has had a most salutary effect in protecting the 
public interest against selfishness, greed, and un-American purposes. 

These investigations have not only saved billions of dollars of 
American resources, recovered into the Treasury hundreds of millions 
of dollars in stolen treasure, taxes, and penalties, and led to severe 
penalty for wrongdoing, but have contributed endlessly to the formu- 
lating of good legislation. 
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I dare to guess that I reveal no secret when I state that it seems 
apparent that the pending urge to write rules governing the conduct 
of Senate investiyzations grows out of the activities of the McCarthy 
committee, and that late, inexcusable, and utterly fruitless production 
which is referred to as the McCarthy-Army drama or comedy or 
tragedy or extravaganza. Let me state here now that whatever I 
nave to say in this hearing is not intended to reflect upon any Sen- 
ator, any committee, Senator McCarthy, or any other member of his 
committee. 

[ expect that were I called upon to condemn or praise the work of 
the Senator and his committee, I would find more reason to preise 
than condemn, and while I think I am one of considerable patience 
and reasonable restraint, I seriously doubt that I could have iong 
naintained such qualities were I called upon to engage in the kind of 
study that committee has been making. To be patient and restrained 
when dealing with organizations, men and women bent upon under- 
mining the very foundations of this great American public, and run- 
ning for cover under the fifth amendment of the Constitution they 
would destroy, would be a challenge more trying than I could hope 
to long endure. 

I think that were I in the position of the members of the McCarthy 
committee during its Communist study I should have gone off the 
deep end, said and done things in haste that would have compared 
badly with what has been the actual conduct of the members of the 
McCarthy committee. 

I try to put all of this issue of personalities behind me in my state- 
ment. I want to be wholly objective in service to that cause with 
which your committee is seriously dealing. I have made myself 
acquainted with the proposals of practices recommended by the ‘Sen- 
ate Republican policy committee, with the Bush resolution, and with 
the Kefauver resolution, but that is only a reading acquaintance, 

However, as I read them, I am struck with the thought that the very 
minute the Senate plays with propesed rules to govern the conduct 
of Senate investigatians, the Senate is at once playing with a chain 
and lock that might easily imprison the chance for fruitful investi- 
gations. 

Rules of this kind, however carefully written, would have a tend- 
ency to seriously delay and actually cripple a committee in its search 
for facts and information pertinent to a subject under investigation. 

Might there not be found the way to accomplish your desirable 
purpose without having to in any degree i impair the e ffectiveness of a 
committee charged with the conduct of an investigation ? 

You cannot very well build a harness for one Senator or for one 
committee without providing that that harness fit all of 96 Senators 
and all of the many committees of the Senate. 

The Senate elects its committees, and, with rare exception, it elects 
the chairmen of those committees. At the same time the Senate pos- 
sesses the right, where a majority wishes, to displace committees and 
displace chairmen, for whatever reason, be it a slight or a flagrant 
violation of or departure from the : accepted rules of conduct govern- 
ing the duties of a committee. 

If, instead of resorting to the existing tools at hand, Congress is 
to tix hard and fast rules governing the conduct of the work of a 
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committee, Congress might well find that it is providing a form of 
straitjacket, under which a committee and its chairman, who, after 
all, is mainly responsible to the Senate, could be kept from eflicient 
functioning or even from functioning at all. 

If you tie the hands of a committee chairman, I suspect that you 
would not be long in finding that the chairman is frequently the 
whole committee. It was never a pleasure for me to be the lone mem- 
ber of a committee in the conduct of a hearing. It was always my 
practice to do anything and everything possible to fit the scheduling 
of hearings at a time convenient to the members of the committee, and 

to committee members a responsibility in the actual conduct 
of the hearings, but time and again I found only myself as chairman 
present. Whose fault was it that a quorum was not always present ? 

You members of this Rules Committee know where the fault is 
found. Every member of a committee has a burden of responsibility, 
the degree of which the public cannot possibly appreciate. 

There are other responsibilities conflicting with committee attend- 
ance, and, generally speaking, the committee member knows the 
chairman will be there, and that his own absence will not delay pro- 
ceedings. The fact is the Senate makes its committee chairman the 
responsible factor of his committee, which may or may not explain 
why there are always Senators who are not at all anxious about com- 
mittee chairmanships. 

As long as the Senate places with its chairmen the responsibility 
for conduct of the affairs of that committee, that long should the Sen- 
ate refrain from fixing rules that might not let a committee function 

t all. 
refer in my statement to the agreed need for protection of inno- 
cent parties in the conduct of hearings by a committee. That subject 
prompts the observation here and now that perhaps a committee 
chairman and his committee members are in line for some deserving 
protection as well. 

eae are the constant targets of sharpshooters bent upon destroy- 
ing the effectiveness of the work they are doing. Investigations can 
he pretty tough obligations at times, as many Senators will testify. 
I so well recall one investigation particularly. It was months after 
the actual hearings had been ended in that case that I and another 
member of my committee—and Senator Hayden, you will remember 
Clarence Dill, as well as I do, who was the other member of my com- 
mittee—found telegrams revealing the presence of a detective firm’s 
representatives with us at every point we had been, never together, 
during a long summer’s recess and vacation spent in several different 
States, in the East and in the West. 

Well, we survived it, both of us being the only present survivors of 
that committee of seven Senators of that day. I speak of that face- 
tionsly. Though it is well to remember that investigations do some- 
times put innocent people in a bad light and injure reputations, the 
investigators themselves are under pressures that might easily offset 
that one bad result. 

For very good reasons I find myself solicitous for the chairman of 
a committee charged with the conduct of investigations that invite a 
large public interest, investigations of crime, communism, personal 
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liberties, causes contributing to involvement of war, threat and theft 
of our natural resources, et cetera. 

Frequently, such a chairman has on his committee a member or 
members who are not at all sympathetic with the purpose of the in- 
vestigation which the Senate has ordered. 

The Cuatrman. Did you experience that situation when Alger Hiss 
was a member of your staff on the munitions committee ? 

Mr. Nyr. With the experience of what, Senator ? 

The CrairMan. Somebody on your staff who was not faithful, who 
was trying to pervert or change the operation or objectives of the 
committee. 

Mr. Nye. Oh, definitely not, Senator. There was never at any stage 
during that long inquiry, a time when any member of the committee 
entertained the slightest doubt of the loyalty to his country and the 
loyalty to the work the committee was doing of Alger Hiss. And 
might I add that that impression, which our committee had of this 
man, was one which prompted Senator Vandenberg, a member of the 
committee, some years later, to insist upon Mr. Hiss going out to San 
Francisco to become the Executive Secretary of the first meeting of 
the United Nations. There never was any doubt as to the loyalty of 
Mr. Hiss to the work that the committee was doing, or of his loyalty 
to the country. 

But frequently such a chairman has on his committee a member or 
members who are not sympathetic with the purposes of the investiga- 
tion, which makes the task of the chairman and the committee doubly 
tough; and always will you find that the chairman of such a com- 
mittee is going to be the victim, if he does his charged duty, of organ- 
ized attacks upon his motives and his purposes. He is charged with 
seeking after publicity for himself. He is alleged to be establishing 
himself as a candidate for President, or he is out to get somebody, to 

satisfy his own selfish purposes, to get even with someone. 

When Congress charges a chairman with such responsibility as is 
delegated to him, Congress ought to be ready to stand by him through 
thick and thin and not be seeking ways to tie his hands. If it cannot 
stand by him, then Congress ought to withdraw the responsibility with 
which it charges him or delegate another to the chairmanship. 

Perhaps, though, if that were done often enough it probably would 
end investigations altogether, at least make it doubly difficult to find 
men willing to act as chairman. 

A chairman ought not act contrary to the wishes of a majority of his 
committee, of course, but definitely the chairman of a committee ought 
not be handcuffed. None of the legislative programs pending before 
you seem to spell out complete restriction upon a chairman, but if once 
the general programs proposed were adopted a committee could and 
might wish to check the chairman at every turn, the whole committee 
process would be injured if that happened. 

If and when a committee has lost confidence in its chairman and 
does not feel it can trust him to go ahead vigorously or fairly, it ought 
to sell its view to its legislative body, and have a new chairman elec ted. 

I must speak strongly about the dangers attending fixing limita- 
tions upon chairmen of ‘committees. Running an investigating com- 
mittee is « killing job for any man who takes. duty seriously, and has 
been given a big 1 investigation to handle. If his job were to be made 
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the more difficult by requiring committee votes and approval of every 
play that arises during the course of the investig ration, obviously the 
investigation would break down. 

The ‘proposals for remedial rules pending before your committee 
seem to entertain three different purposes: 

One is to prevent a committee chairman from acting contrary to 
the wishes of his committee or the body to which the committee is 
responsib le. 

The second purpose is to protect witnesses, persons mentioned by 
witnesses before a committee, from false accusations. 

The third, and to me the most important purpose you seek to serve 
is that of protecting the reputation of Congress itself for fairness and 
of protecting the public from any resemblance of panic. 

The three proposals riding now before your Rules Committee lend 
themselves to a common criticism as they relate to the desired protec- 
tion of people who are falsely accused and to protect the public from 
unwarranted fears, panic. There is a noble purpose behind each effort 
to protect these witnesses and others from unjust charges. They are 
evidences of desire to see fair play prevail while at the same time 
actually wrongdoing is being ascertained and punished. 

It must be in your minds that none of these proposals can guarantee 
protection of witnesses or others whom witnesses may name so long 
as the floor of the Senate and House is open to a Member to air any 
charges coming to his attention. 

For example, a committee is in session at 11 o’clock this morning. 
A member of that committee wants to air serious charges which have 
come to his attention, but restrictions exist in the committee; in the 
form of the proposals now pending, there would be restrictions about 
advance consideration in exec a session, or restrictions on evidence 
afforded in executive sessions. , this member makes up his mind 
there is a better and quicker way th get the charges he has heard out 
in the open. 

So, when the bells sound for the Senate convening at noon, he hurries 
to the Senate, gets recognition and unloads the information, saying 
anything he likes to say about anybody, and he is answerable to no 
one, answerable only to his own conscience. In a word, these pro- 
posals would give protection to a witness before a committee, but it 
would be little of a basic sort of protection. The suggested regula- 
tions are not unimportant by any means, but it must be seen that they 
are inadequate. 

It is easy to criticize proposals which are made undertaking to bring 
about fair pli iy and best judgment in the conduct of Senate investi- 
gations. It is not so easy to suggest other ways to accomplish those 
ood purposes, but I dare to guess there is room in this consideration 
for a suggested approach that was born when, a few days ago, I asked 
the executive secretary of our old Munitions Committee, Mr. Stephen 
Raushenbush, to sit down with me, to the e nd that there could be a re- 
freshing of memories respecting the experiences which were so nu- 
merous for our sharing back there 15 or more years ago. 

Appreciating what it was that your committee could be wanting 
to do, if anything was to be done, we have worked out jointly the 
suggestion we now make along with such preface as the subject may 
seem to warrant. There is no particular pride of authorship riding 
with either of us on this. We submit it not as a finished complete 


RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 359 


plan, but as a program your committee might find worthy of broader 
study. 

We know only that it is your desire, as it is ours, to satisfactorily 
provide the attainment of such conduct of investigations as will be 
a credit to the Congress and its work, gaining a maximum of result 
with a minimum of injury to those who are innocent, but often un- 
intentionally injured by the proceedings of an investigating commit- 
tee. The suggestion offered here is that of laymen, both of us not 
lawyers. It is hoped that you may find something constructively 
helpful, even though it is subject to the finding of many legal 
difficulties. et ge 

Congressional investigations involving communism, and its inter- 
national tentacles, are going to grow in importance. We are very 
definitely faced with a Communist conspiracy that will call for con- 
stant vigilance, broad understanding, and faster action than has yet 
occurred in the courts of our land. 

The Federal Bureau of Investigation, intelligence forces of the 
Army, Navy, and Air Force, and CIA may not be sufficiently ade- 
quate to do the job that needs to be done in rooting out this conspiracy. 
Congress can be very helpful in support of its purpose. The difficult 
task is to see that the job of rooting up this conspiracy is done without 
obstruction and that it gets done with fairness to all of our citizens 
who are innocent of participation in the conspiracy. 

We need to be thinking now, not of any immediate investigative 
situation, but of situations that will be confronting Congresses of the 
future, not just the present Congress. It seems likely that our coun- 
try is in for rough going for a generation, maybe several generations. 

We are in the middle of international complexities that are both 
messy and difficult. At this moment we have not only 1 but we have 
2 giant communist nations operating against us. The cold war in 
which we engage and live is not going to find us winning every bat- 
tle. We will take some losses during that kind of war, and with each 
loss of allies and each loss of more area to communism, we are bound 
to become subject to grave fears which could easily become hysteria. 

We will trust that our real American character in such times will 
give fortification to our faith as a people, by holding steadfast in the 
face of such losses and fears. We are going to have to have a much 
inore substantial degree of unity and mutual confidence than is being 
entertained at this moment, a moment which finds us looking, one 
agency of Government on another, with suspicion, when we ought to 
be pulling together. — 

Confidence of the people in both the fairness and alert vigilance of 
both Congress and the administration is a mighty essential part of 
this unity we need. 

There is always bound to be sharp difference of opinion about how 
best to get the necessary jobs done, but underneath those differences 
the people must be able to build into their hearts a sureness that they 
ean trust the legislative, the executive, and the judicial branches to 
defend to the death these two things: The security of our Nation and 
the freedom of our people. 

Both are going to have to be defended at one and the same time. 
The suggestion made here seeks to meet the purposes by affording 
a closer relationship between Congress, its individual members, and 
the processes of justice in the determination and punishment of 
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wrongdoing. That suggestion is simply this: Let there be established, 
for this purpose, a leralized joint operation of the Judiciary Com- 
mittees of the two Houses, the Senate and the House. Let this joint 
committee employ eminent counsel, or attorneys, to serve constantly, 
much in the same capacity as do prosecuting attorneys in grand jury 
proceedings, 

Authorize this joint committee, when that is needed, to select its 
own grand jury. The prosecutor for the joint committee would be 
responsible to the committee. He should be given the same standing 
in the courts as any other Federal prosecuting attorney. He would 
take the indictments found by this grand jury to the court. This 
grand jury would have the same standing as any other, except that 
it could not be dismissed by the court. It would have the same powers 
to indict for perjury before it as has any other grand jury. 

Let it be made clear now that the creation of this machinery would 
in no way affect the existence and duties of committees of the Senate 
and the House. It would be in substitution of no committee. It 
would be in addition tothem. It leaves right where it is now the right 
of committees to ask Congress to recommend the trial of cases for 
contempt. It would in no way alter the rights of Members of Con- 
gress to speak under the seal of congressional immunity. 

This proposed grand jury would be required to hear and consider 
any evidence desired by any Member of Congress or any committee 
thereof. It would have the right to call before it any, including 
Members of Congress, who might have evidence. It would be able 
to call on the FBI and the other intelligence services for such data 
as it had, whatever the jury felt was needed. Thus could the jury 
be enabled rather quickly to decide where there was a presumptive 
case or not and indict or not indict as it saw fit. 

This is not undertaken to invade the separateness of the judiciary. 
The judge who tries a case, brought as a result of indictment by this 
jury, will remain as independent as he is under the present order of 
things. No necessary line between the legislative and executive 
branches is even dented by this proposed arrangement. 

Four specific beneficial results would flow from this arrangement. 
A brief discussion of these benefits will at the same time reveal the 
operation of the suggested approach to problems confronting your 
committee. The first result would be found in this: Any Member 
of Congress who has cause to entertain doubts about the vigilance 
or purpose of any branch of the administration can win a check on 
any possible maladministration or nonadministration of justice, with- 
out having to ask for or threaten an investigation. 

I make no pretense of knowledge of the merits involved in the 
Amerasia case. I do know the conduct in connection with this case 
lost the administration of that day some confidence, both in Congress 
and with the public. The proposed procedure here suggested would 
have let this, let us call it congressional grand jury, handle the case 
when brought to its attention. There would not have to be any party 
vote on the matter. If action was warranted, it would have gone to 
the courts. If action was not warranted, the failure to indict would 
speak for itself. 

In any event neither Congress nor the public would have room for 
any feeling that perhaps justice was not being done. Surely such a 
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result could be called a decisive gain and a definite advantage in hours 
when we want confidence in all dep: irtments of Government. 

A second benefit is the possibility that action by this special and per- 
manent grand jury would inevitably put pressure on any administra- 
tion to act r: apidly and effectively in bringing any case totrial. Ifthe 
administration’s Justice Department did not act, action by the special 
grand jury would take plac e. Ifthe case were botched by ‘the Govern- 
ment, the special grand jury from its knowledge of the data would 
know that fact, too. In short, there would be a double check on the 
administration to act vigilantly and effectively. 

Care would have to be taken that there was no c competitive bringing 
of indictments. Where both the special grand jury and the Justice 
officials were readying indictments the administration would prob- 
ably have the preference, but where it bungled the case, if it did, the 
special grand jury would find a way of obtaining a new indictment and 
having its own attorney prosecute. 

The third beneficial result would be that Members of both Houses 
of Congress would be doubly careful—doubly careful—in making any 
charges of actionable wrongdoing against individuals which they 
could not back up. They would be asked by the special grand jury to 
give them suflicient presumptive evidence. They would know they 
would be called upon for it. 

When they did lay evidence before the special grand jury that led 
to indictments for perjury or wrongdoing, and convictions, the Mem- 
ber responsible could probably claim a great deal of credit for his 
efforts, and could do so publicly. On the other hand, Members would 
naturally not be claiming any credit for any charges which could not 
be substantiated sufliciently well to lead the special grand jury to 
indict. 

I think this suggested procedure, Mr. Chairman, and gentlemen of 
the committee, would lead witnesses to feel their evidence was going 
to be used efficiently. I know that they would rather go to the grand 
jury with it instead of, for example, to an executive session of a com- 
mittee. Ifthe problem you are concerned with is possible false state- 
ments by wtneliee: I think this procedure would result in decreasing 
them. They would be under oath in the grand jury room. 

If your problem is false charges by Members of Congress, who have 
congressional immunity, I think it would tend to make the Members 
a little more careful about the reputations of people who may be inno- 
cent. It would never stop them from using their immunity, but if no 
indictments were in prospect for actionable offenses the privilege is 
less apt to be abused. 

Finally, I think the public would be greatly reassured by the whole 
suggested procedure. They would know that vigilance on the part of 
Congress could move along a good straight road to the courts. They 
would also be reassured by the pressure this grand jury would exert 
on the administration to prosecute where action was called for. Indi- 
viduals falsely accused could have the recourse of going to this special 
grand jury and asking it for perjury indictments against witnesses 
who had publicized false accusations. 

Individuals who have data of importance about the wrongdoing of 
other individuals and who are dissatisfied because no action seems to 
be forthcoming from the FBI, or the indictment of justice, could 
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bring their data to a Member of Congress and, in turn, before this 
special grand jury, with a feeling of confidence that it would be acted 
on if it stands up. 

In addition, data collected by all the various committees, and all 
the intelligence agencies, can be assembled efficiently in any one case, 
more efficiently than at present, thus speeding the wheels of justice. 

There are probably, Mr. Chairman and gentlemen of the com- 
mittee, pitfalls, dangers about this suggested approach to combat un- 
fairness and fear growing out of investigations, pitfalls and dangers 
which a layman would not easily observe. 

However, committee and public discussion will bring them out, 
along with remedial approaches, if we do not sense them now; but 
what I do see rather clearly now is that this suggested creation of 
what could be called a congressional grand jury is that the public 
would feel more confident than it sometimes has in both the vigilance 
and fairness of the Government—and I mean all parts of Government. 

The public will be less likely to be panicked by wild statements and 
charges than it might otherwise be in hours of great crisis which lie 
ahead. 

Under the plan, Members of Congress and Congress as a whole will 
be able to do all they can hope to do now, even more, in the purpose 
which is that of all its Members, the purpose of achieving security 
for the Nation, vigilance about liberties, and mutual con fidence among 
the governmental agencies and among the people. Surely such a re- 
sult, if it could prevail, would be not only necessary, but highly 
beneficial. 

And let me say, in final conclusion, that this plan would seem to 
escape the necessi ity “of building a harness and a bit that would fit 
every Member of Congress, to be worn by any Member of Congress 
who was charged by Congress with a responsibility to ascertain and 
reveal facts, or any individual Member of Congress who felt in good 
conscience bound to reveal what he thought was information the 
Congress and the people ought to know. It would in no wise alter 
the processes of Senate or House investigations. 

Mr. Chairmar, I can but hope that what I have said here in answer 
to your invitation may be helpful to you in paving the way to mutual 
ander rstanding and confidence in all those quarters upon which our 
American success and future so very, very largely depend. 

The Cuarrman. We thank you for appearing, and for your testi- 
mony. 

Senator Hayden, do you have any questions ? 

Senator Haypen. Only to thank my friend for a very interesting 
contribution to this problem. I am not a lawyer either, but. in my 
estimation there is an appeal in his suggestion for a grand jury. 

Mr. Nye. I suspect, Senator Hayden, there could be a lot of legal 
hairsplitting on a challenge of this sort. Maybe the country would 
be better off, if we could leave the lawyers out of that altogether and 
just let us laymen take care of it; but fellows like Millard Tydings, 
Senator Tydings, are not going to let that prevail, I am sure. Of 
course you know I speak facetiously. 

Mr. Berxovitcn. Senator, in view of that last remark, I hesitate 
to ask a question, but with your permission I will do so anyway. 

With regard to the special grand jury and special prosecutor that 
you suggest, would you contemplate that the prosecutor be subject to 
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the control of the Congress, and, if so, can you give us at least a brief 
idea of the mechanics of such control. I am sure the Senator does not 
feel that this individual should be supreme, and if that is not the case, 
how is the Congress to regulate his activity ? 

Mr. Nye. He would not be the agent of the Congress, except to the 
extent that he was employed by the joint committees on the Judiciary 
of the House and Senate. He would have the same standing, be sub- 
ject to the same regulations and requirements as any other peeenins 
attorney. Maybe ‘Mr. Raushenbush would like to add a word in clari- 
fication of our thinking on that particular question. 

The Cuamman. Mr. Raushenbush, would you be sworn to testify ? 

Mr. RavusHuensusu. Yes. 

The CHarrmMan. Do you swear that the testimony you are about to 
give will be the truth, the whole truth, and nothing but the truth, so 
help you God? 

Mr. Rausnensvusu. I do. 


TESTIMONY OF STEPHEN RAUSHENBUSH, RESEARCH EXECUTIVE 
AND CLERK, NYE COMMITTEE 


The Cuarrman. Mr. Raushenbush, will you give for the record your 
full name? 

Mr. RausuensusnH. Stephen Raushenbush. 

The CuarrmMan. Where do you reside? 

Mr. RavusuensusnH. In Washington. 

The Cuatrman. What is your business? 

Mr. RavusHensusu. I am an economic consultant. 

The CuHarrman. And you were counsel for what was known as the 
Nye committee ? 

Mr. Ravusnensusn. No, sir, there was no counsel. 

The CHarMan. What was your position ? 

Mr. Rausnensusu. I was the executive in charge of the research 
work. 

The CuartrMan. In charge of the research work? 

Mr. Ravusnensusn. And clerk of the committee. 

The Cuatrrman. How long were you with the committee ? 

Mr. Ravusuensusn. I think 2 years 

The Cuatrman. All right, you may y proc eed to answer this question. 

Mr. Ravsuensusn. Mr. Berkovitch’s question was whether Con- 
gress would control the attorney. As former Senator Nye and I were 

talking about this thing the other day, one of the main objectives of the 

suggestion was that Congress would have confidence in its ability to 
get action where action was desired. Necessarily we thought of two 
things: First, an attor ney who would be chosen nonpolitically, who 
would be acceptable to both parties, and probably would be chosen 
by » common vote of the two Judiciary Committees. 

He would not be paid by Congress necessarily, although that might 
be possible, but then he would have the power—perhaps some of the 
laws would have to be changed to give him that—to impanel a grand 
jury at any time. We talked a while about having Members of Con- 
gress on the grand jury. Then it was called to our attention that the 
courts did not allow silk-stocking grand juries, as they call them. 
They have to be juries of people of equals and peers. 
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So anybody who got in trouble with such a grand jury might object. 
So, we left it that this attorney, with the confidence—the main thing 
is ee aie | have the confidence of Congress—would be empowered to 
impanel any grand jury, whenever he wanted to, keep it there as long 
as he wanted to. Perhaps the joint committee should have the say as 
to when a jury was impaneled. 

The attorney couldn’t be dismissed by any administration. He 
would not be subject to the administration. He would not be respon- 
sible to the administration. He would be responsible to the courts, 
the District Court for the a of Columbia, perhaps. 

The Cuarrman. How would you select the grand jury ? 

Mr. Ravsuensusn. With committee authorization he would select 
if just as in any normal 

The Crairman. In other words this one man would select the grand 
jury ? 

Mr. Ravsuensusu. No, I did not mean that; he could call for a 
grand jury and it would be impaneled in the usual way the grand jury 
is, by the District Court. 

Mr. Nyr. Why could not the Joint Senate-House Judiciary Com- 
mittee afford the machinery to impanel a grand jury ? 

Mr. Ravsuensusn. I would guess that it could—I am not a law- 
vel but [ would guess it would have the same trouble that these grand 
jurie s have had that have been selected only from property owners 
and the like. The courts have thrown them out as not being a jury of 
peers and equals. To avoid that, I think he would have to go and get 
an ordinary jury. But he could keep it there as long as he wanted to. 
He could get it to look at all the evidence he had and he could get some 
indictments out of it. 


RESUMPTION OF TESTIMONY OF GERALD P. NYE, A FORMER 
UNITED STATES SENATOR FROM THE STATE OF NORTH DAKOTA 


The Ciarrman. Mr. Morris, do you have any questions 4 

Mr. Morris. Senator Nye, did you find asa result of your investiga- 
tions that some wrongdoing was uncovered in the executive branch of 
the Government which never would have been uncovered had it not 
been for your congressional investigation ? 

Mr. Nye. Oh, very definitely. 

Mr. Morris. I wonder if you would amplify a bit on that to the 
committee, Senator, because in determining, in trying to evaluate the 
work of the committees, we are trying to make a record of their ac- 
complishments. 

Mr. Nye. Let’s confine ourselves to one very specific experience. I 
pew my friend Senator Hayden will recollect the circumstances 
which prevailed at the time very well. There never would have been 
an uncovering of the scandals that attended the Teapot Dome investi- 
gation had it not been for the operation of the Senate committee. 
There never would have been an uncovering of the existence of the 
Continental Trading Co., a Canadian incorporation formed by a half 
dozen of the executives of American oil companies who were buying 
oil at one price and selling it back to their companies at a much higher 
price, and using the gain for what I think would be fairly described 

slush fund with which to buy their way to further favors from 
governmental agencies. 
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That never would have been uncovered except for the existence of 
the Senate Public Lands Committee and particularly the prosecution 
by Thomas Walsh of Montana, then a sn of the Senate. 

Mr. Berxovircu. Senator, on that subject, returning to the muni- 
tions inquiry, that took about 3 years, as I understand it, and yet at 
the opening of the hearings you, as chairman, made this statement, 
and it is a commentary on how a committee might start out to do one 
thing and events cause it to do something else. 

Mr. Nye. I knew I should have pleaded the fifth amendment. 

Mr. Berkovrrcn. The statement was: 

For 3 weeks the committee will engage in what will amount to a very general 
study, though perhaps not a detailed study, of the American munitions in- 
dustry— 
and it seems that 3 weeks must have rolled into 3 years. 

Mr. Nye. That’s right. 

Mr. Berxovircn. And you might want to comment as to how these 
things develop in investigations, where you start off on a brief survey 
and you wind up with a very exhaustive 3-year job. 

Mr. Nye. I think the statement that the chairman made at the open- 
ing of the proceedings was of a thought that existed in the mind of 
every member of the committee at that stage. 

We found ourselves, as we proceeded, moving deeper and deeper 
into things that we never knew existed ; for example: Understandings 
between munitions makers, domestic and international, finding the 
extent to which these vendors were ganging up on one nation, fright- 
ening them with what the neighbor nation was getting ready to do, 
loading them up with arms and then going to the neighbor nations 
and demonstrating how they had to be as well prepared as their 
neighbor had made himself prepared for the emergency that was 
coming. 

It all had a tendency to lead us ever deeper into the machinations 
that the industry did create. 

Then came a study that reached, oh, so much further than anyone 
had anticipated, involving only the matter of bidding for ships and 
munitions under Government contracts that were invited. The simi- 
larly of the bids that were put in for a given ship and how they di- 
vided up the awards that were to be made by the Government in a 
way that was anything but competitive. 

All of those things had a tendency to lead us deeper and ever 
deeper. 

We got into the study of the actual conditions that prevailed, lead- 
ing us into the First World War, which involved the going into the 
records of Morgan & Co., reaching into the records of the State De- 
partment; and the State Department was very helpful in that time 
in helping us to an understanding and the facts that would let us 
know what are the things that really contribute in exercising a na- 
tion to a point where it is ready to go to war. 

Mr. Berxovircn. Senator, I take it in the course of your investiga- 
tion, from time to time, derogatory material was presented with re- 
spect to particular individuals, reflecting on their character to some 
degree at least. You mentioned the protection of witnesses and I 
think it will be interesting to have a summary of what steps or what 
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procedure your committee followed to protect a witness, or a person 
mentioned in the course of the hearing in an unfavorable way ; whether 
you permitted that person to come in and testify, to cross-examine 
those who made the charges against him, and so on. 

Mr. Nyr. My memory, right now, does not let me recall any case 
where there was ever a contention before the committee that there 
had been false representation by any witness or by any member of the 
committee. 

We always permitted witnesses, if they wanted, to have their coun- 
sel at their side, at the witness table. We never denied them that. 

I think in that particular inquiry we so well organized our case be- 
force calling for hearing that we pretty nearly knew what the answers 
had to be to the questions that were propounded and we had no diffi- 
culty with appearing to harm the reputations of innocent people in the 
whole conduct of that extended hearing. 

Mr. Berxovitcn. Senator, as the chairman noted a few minutes ago, 
we are reviewing the records of many investigations and perhaps you 
will be so good as to cooperate with us in the future; if there is any 
inquiry or any question we want to address to you or Mr. Raushenbush, 
I am sure you would want to answer it. 

Mr. Nye. Let me assure you of my happiness and great willingness 
to cooperate with you in this matter in any way I can. I am sure I 
speak for Mr. Raushenbush too. 

The Cuatrman. Senator Green is here. He is not a member of the 
subcommittee but he is a member of the full Rules Committee. Do 
have any questions, Senator Green ? 

Senator Green. No. 

The CHarrman. Weare very happy to have you. 

Mr. Berkovitch, did you explain we would like to have Senator Nye 
cooperate with us in our comprehensive hearing ? 

Mr. Berkovitcn. Yes. 

The Cuarrman. We are going into this very thoroughly and fully 
and we may be calling on you because the staff is making a study of 
your hearings and the investigations that you conducted. 

Mr. Nye. Thank you, sir. 

The CuatrmMan. Thank you very much. 

Senator Tydings, will you come forward? Will you be sworn to 
testify, sir? Do you swear the testimony given in this hearing will be 
the truth, the whole truth, and nothing but the truth, so help you God? 

Senator Typrnas. I do. 

The CHatrman. Senator. do you have a statement ? 

Senator Typrnas. I just finished it this morning. 

: +e CHAIRMAN. All right then, will you proceed in your own 
ashion ? 


TESTIMONY OF MILLARD E. TYDINGS, A FORMER UNITED STATES 
SENATOR FROM THE STATE OF MARYLAND 


Mr. Typtnes. Mr. Chairman and gentlemen of the committee, I 
am here at the invitation of the committee and will attempt to make 
some suggestions that I hope the committee will find have some merit. 

Such public polls as are available and reports of mail received by 
Members of Congress clearly show that present procedures, both in the 
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Congress itself and in investigating committees, have met with wide- 
spread disapproval on the part of a large segment of our people. 
Impliedly such people want Congress to do something about it. There- 
fore, the problem is to try to find a remedy for the conditions com- 
plained against, on the one hand, without depriving the Congress and 
any of its committees of their proper function, upon the other. 

Both on the floor of Congress and in congressional investigating com- 
mittees, all Members of Congress are immune from both civil and crim- 
inal suits for libel and slander as a result of remarks made by Mem- 
bers of Congress. No other group of citizens enjoys such a high privi- 
lege, but with so high a privilege must go accompanying responsibility. 

It seems appropriate, therefore, that the Senate should adopt some 
rule which will forestall excesses of the immunity privilege. I sug- 
west that the Congress adopt a rule which would make a Member out 
of order who makes a speech or statement, in any place where the 
Member enjoys immunity, which reflects on the honesty or the loyalty 
of a Government official or a private citizen, unless prior thereto ap- 
propriate investigating committees of the Congress have established 
facts upon which such a statement by a Member of Congress can be 
fairly based. Such a rule should be confined only to matters involv- 
ing loyalty to the United States and the honesty of an official or a 
citizen. Such a rule should be so drawn as not to prevent an ample 
and full discussion of policy. In short, a Member of Congress would 
be free to criticize or condemn any act or statement of an official or 
citizen so long as it did not involve his honesty or his loyalty to the 
(iovernment. When facts supporting a proper charge of a lack of 
honesty or a lack of loyalty to our Government have been adduced, then 
a Member of Congress would be free to comment upon such matter 
in any way he sees fit. 

If any Member of Congress feels he has fact which establishes a 
prima facie case involving the honesty or the loyalty of any govern- 
ment official, before such official is publicly charged with a dereliction 
of duty, that matter should be referred by the congressional Member 
to the appropriate congressional committee for complete examination. 

Not to have such a rule as is suggested permits Government officials 
and citizens to be smeared by opprobrious statements before the sure 
facts to support such a statement are developed. ; 

The ultimate purpose of such a rule would be to make Congress 
a legislative body with full and proper investigatory rights and priv- 
ileges but without allowing the Congress to become a forum for the 
repetition of evil gossip—as yet unproved by facts—or a place where 
statements of obloquy concerning a Government official or a citizen 
would be justiciable as to libel or slander if the congressional immunity 
provision did not exist. . 

Of course, any Member of Congress can make any statement he 
wants: if such a rule were adopted outside of the forum where the 
immunity privilege exists. = ; : 

To permit statements to be made under the privilege of immunity 
which reflects on the integrity or loyalty of Government officials or citi- 
zens, who may in fact be innocent, is to allow guilt to be assumed on 
the mere accusation of a Member of Congress. 

False charges, not thereafter supported by fact, made under the 
aegis of congressional immunity, damage not only the reputation of 
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the speaker but reflect upon the good judgment and dignity of the 
whole Congress as well. 

Thus, there is at stake in this matter not alone the re putation of an 
individual Member of Congress or of an investigating committee, but 
the respect of the pe ople at large for the Congress itself. 

If a congressional investigating committee brings down upon itself 
the censure of a large group of our citizens, it reflects greatly on the 
whole inieaerede The people know that an investigating committee 
is an arm of the Congress. They know it is an old axiom that a prin- 
cipal, which in this case is the Congress, is bound by the acts of its 
agent, which in this case is the investigating committee or the members 
thereof. 

If an investigating committee or any of its members uses unfair or 
despicable methods, many self-respecting people will despise it even 
though t] ey agree W ith the objective s of the committee. It is of the 
greatest importance that our citizens as a whole never fail to regard 
and respect their representatives in the Senate and in the House of 
Re] presenti atives. Indeed, if the time should ever come when a large 

group of honest men in this country regard the Members of Congress 
with widespread disrespect or contempt, it is axiomatic that our gov- 
ernmental system is threatened and weakened. Indeed, such a condi- 
tion reflects upon the whole Nation a greater calamity than the wrong 
done to any single individual who may appear before any investigat- 
ing committee which practices unfair and unethical methods. 

Now as to investigating committees themselves. 

Mr. Berxovircu. Senator, before you proceed to that, may I ask 
you a question ? 

Mr. Typrnegs. Yes, sir. 

Mr. Berkovircu. On your proposal—— 

Mr. Typrnes. Would you like me to finish it and come back to this 
point ? 

Mr. Berxovircn. If you would prefer. 

Mr. Typines. I would prefer it. 

Mr. Berkovircu. Certainly. 

Mr. Typ1nes. Then you will have the whole picture. 

The CuatrMan. Proceed, Senator. 

Mr. Typrnos. I think the public, too, feels that there has been some 
piracy by some of the congressional committees upon the scope, duties 
and obligations of other congressional investigating committees. 
Means should be found to avoid such practices. Ifa “matter under 
investigation is within the province of a particular senatorial com- 
mittee and if a committee which does not have such matter within its 
province attempts to proceed with the matter notwithstanding, there 
should be some rule or agency created which would pass upon the con- 
flict of interests of the two committees and award the investigation to 
the proper congressional committee concerned with such matters. It 
is not in the Senate’s or the public’s interest to have several commit- 
tees investigating the same thing. 

Then, too, where identical committees of the House and Senate are 
investigating the same general subject matter, it seems to me to be 
commonsense that these two committees for the purpose indicated 
should be formed into a joint congressional investigating committee 
composed of members of both the Senate and the House. 
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Or, I might add, as an alternative thereto, the chairmen of the two 
identical committees in the Senate and House, by arrangement between 
themselves, would not duplicate the work that either of them is doing, 
with respect to a particular matter or a particular individual. 

The Joint Committee on Atomic Energy has functioned well in this 
general area. Thus, where a committee of the House and a committee 
of the Senate are each investigating the same subject matter, a combi 
nation of the investigation in one single committee will save the Con- 
gress and the public time, expense, inconvenience, and worry. 

Or, as an alternative, I might add, the chairmen could avoid this 
duplication by conference with each other, so that each House would 
not pursue the same investigation, as to individuals or certain matters. 

I am sure that this committee can find, if it deems this suggestion 
feasible, the means of achieving the desired result. 

The creation of special committees should be discouraged where 
there is already a standing committee whose authority covers the 
inatter desired to be investigated. That was one of the primary 
motives of the Reorganization Act which created individual stand- 
ing committees which, it was hoped, would thereafter be sufficient to 
cover all matters where congressional inquiry was desirable, 

I think Senator Hayden and Senator Green will recall when the 
Reorganization Act was passed—I think it was in 19145 or 1946—that 
it was the design in that act to appoint such committees as would 
cover everything that could conceivably come before the Congress, 
so that the practice of creating special committees would thereafter 
be minimized, if not eliminated. 

Now, there may be cases, of course, where a special committee 
would be desirable, but on the whole the standing committees of the 
Congress are pretty generally authorized to cover almost anything 

that will come up, and I think it is wrong when you have a standing 
committee with authority, to appoint a special committee to do that 
committee’s work, unless there are some extraordinary circumstances 
in the picture. 

Although I shall touch upon it later, I want to emphasize that I 
thing the public looks with disfavor upon the creation of one-man 
committees or the holding of hearings where only one Member of 
Congress is in attendance. 

I should amplify that by saying I don’t mean inquiries into rou- 
tine matters such as you have here this morning, which affect the 
Senate. I am talking about inquiries into broad fields of great public 
interest. I think that one-man committees are undesirable, as I shall 
try to show later. 

Aside from the impulses and invitation of a single member to stray 
outside of the authority of the committee, it is at once apparent that 
there is no check or balance to keep the investigation within reason- 
able bounds, or to follow any rules which either of the two Houses 
may adopt for its investigating committees. 

Of course, if you only have one member there and he wants to go 
outside the scope or violate the rules, obviously there is nobody there 
to check the excesses. 

Where only one Member of the House or Senate acts as a com- 
mittee, there is no other Member there to protest if the one-member 
committee indulges in practices which are unfair, beyond the scope 
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of the committee, or where other procedures which the publie feels 
are improper are indulged in. I strongly recommend, therefore, that 
one recommendation ot this committee shouk | be to abolish this prac- 
tice of one-man committees, under the circumstances I have outlined. 

If a matter is of sufficient importance to be worthy of investiga- 
tion and inquiry, it stands to reason it is of sufficient importance to 
require more than a single member in attendance when the inquiry 
is being pursued. 

Now, coming back to investigating committees proper, I shall brief 
some suggestions. All witnesses be fore investigating committees 
should be apprised before they testify of the scope of the investigat- 

ng committee’s authority. And I am thinking particularly of the 
matters that touch on the honesty or loyalty of witnesses who may 
appear before the committees. 

Witnesses before committees should always have the right of coun- 
sel should they desire it; the counsel of a witness should have the 
right to cross-examine those who appear against his client if there is a 
reflection upon the client’s honesty or of his loyalty to his Govern- 
ment; and counsel should have the right to objeo whene ver questions 
beyond the se ‘ope of the committee’s author ity are asked of his client. 

The above is suggested because when there is an implication reflect- 
ing upon the honesty or the | loyalty of an official of Government or of 
a private citizen having business with Governme nt, in the nature of 
things the congressional committee takes on many of the aspects of 
a Federal grand jury. In such cases, the testimony before a congres- 
sional committee is often referred later to a grand jury for possible 
indictment. Therefore, it is important that, since the matter may 
ultimately go to a grand jury and eventually to a court, the accused 
before a congressional committee or his counsel should have the right 
to confront and interrogate any witnesses who appear against him. 
So that, if the matter is referred to the grand jury, the picture will 
be more complete than a one-sided investigation. 

[ likewise think it advisable that a rule be adopted which would 
require as a minimum at least one representative of each of the two 
political parties be present at all times when investigations are being 
held—of the character I have outlined. That the chairman of any 
investigating committee can only proceed to hold a hearing and in- 
vestigation when he has disclosed to the committee and received a 
majority vote of the full committee approving the holding of Ses 
the names of the witnesses who are to be summoned, and other perti- 
nent matters which make it a committee rather than just a chair- 
manship proceeding. 

However, in the last analysis, the making of mere rules, while 
helpful, will not, in itself, cure many of the practices with which a 
large section of the population appears to disagree. In the last analy- 
sis it is up to the membership of the House of Representatives and the 
Senate of the United States, when there have been flagrant abuses in 
congressional committee investigations, to call such matters to the 
attention of the whole body for such action as the facts warrant. 

Unless the Senate, itself, is willing to reasonably police the action of 
its investigating committees and the members thereof, all the rules 
in Christendom, in my opinion, will not accomplish the task which I 
believe this committee desires to acc omplish. 
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Then, too, I believe that any rule which the Senate applies to officials 
in the executive departments of the Government or to private citizens 
who have been charged with improper acts should likewise apply to 
the individual Members of the House and Senate as well. 

There have been instances in which the conduct of a Member of 
Congress has been called into question. In some cases I believe the 
facts show that a Member of Congress whose acts are under investiga- 
tion has refused to appear and defend himself against the charges 
or implications leveled against him. It stands to reason that the 
Senate and House is not on firm ground when it compels Government 
officials or private citizens to appear before congressional committees 
where there has been the appearance of wrongdoing while refusing 
to apply a similar rule to the Members of the Senate and House who 
find themselves in similar circumstances. 

This dual role which makes fish of one and fowl of another seems 
to me to be untenable. As a former Member of the Senate and now as 
a citizen, I am zealous of the fine reputation of this body and of the 
House of Representatives. I, therefore, suggest that in considering 
procedures the two Houses of Congress should be willing to apply to 
its individual Members the same rules that it applies to officials of the 
Government outside of Congress and to private citizens where alleged 
improper acts are being investigated. Not to do that, in my judgment, 
and I don’t want to be personal, reflects on the whole Congress and 
hurts the prestige of the Congress and is thorough unwarranted as a 
matter of fair play. 

I think to do less than this would be a reflection on the dignity and 
integrity of the two Houses of Congress as a whole and I think our 
citizens would be quick to see this glaring inconsistency in the conduct 
of congressional investigations. 

Some time ago I chanced to see recommendations of a duly ap- 
pointed committee of the District of Columbia Bar Association, which 
had made a study and which had made suggestions for the possible im- 
provement of procedures governing congressional investigations. I 
gave this copy to Senator Jackson of Washington. Iam sure he would 
be glad to turn it over to this committee, or the committee may obtain 
a copy of this from the District of Columbia Bar Association. 

The CHarrRMAN. Senator, we have that. 

Mr. Typrnes. You have it. My recollection of it is it was thought- 
ful, constructive, not critical, but did improve measurably many of the 
procedures and I think they could be adopted without curtailing to 
any degree the investigatory powers of Congress. 

Many of the procedures therein suggested are worthy of deep con- 
sideration and of possible adoption by the Congress. 

In closing, I would like to say that the adoption of good rules—and 
I nope those I have indicated may be studied, improved, and adopted— 
will help to raise the standing of Congress universally in the regard 
of our citizens. However, unless each House of Congress is diligent 
in continually insisting that the procedures in congressional investi- 
gations, where there are rules and even where there are no rules, are 
kept on a high plane and conducted in a spirit of fairness, in the 
American tradition, the mere adoption of rules, themselves, will not 
suffice. These rules will perhaps be violated. It is only when such 
violations are called to the attention of the whole body and appropriate 
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action taken that fair procedures can be safeguarded in the conduct 
of congressional committees. 

I submit these thoughts for whatever they may be worth. It is 
my hope that from your deliberations appropriate measures may be 
taken which will keep for the Senate and House the affection, the 
regard, and re spect of all of our people, which I know is the ultimate 
objective of this inquiry. 

The Cuarrman. We thank you, Senator, for your prepared state- 
ment. a. Senator Hayden, do you have any questions? 

Senator Haypen. I just want to say that when the Reorganization 
Act was adopted, it was to do away with the investigating committees. 

Mr. Typines. That is correct. 

Senator Haypen. I agree that there is a blank space in the Senate 
rules that should be filled, which would permit a question of the juris- 
diction of committees to be raised in the Senate. 

When a bill is introduced and the Senator asks to have it referred 
to one committee, the Vice President may do that or he may decide it 
should go to another committee. If any other Senator objects to the 
way the bill has been referred, he may raise the question and it must 
be passed upon by the presiding officer of the Senate subject to appeal 
to the Senate, which c: ss vote to transfer the bill to another committee. 
There must be some method devised whereby the same procedure, or a 
similar procedure, can be adopted with respect to committees so that 
when one committee feels that its jurisdiction is being invaded by 
another committee it can raise the question and let the Senate decide 
the issue. 

Mr. Typrnes. I think that is what I had in mind, Senator Hayden. 
I think it would be perfectly proper, for example, for Senator Jenner, 
or any other chairman, to rise on the floor and say, “Mr. President, I 
understand an inquiry is about to be launched into such and such a 
matter, which I believe is within the scope of the committee of which 
Lam chairman.” 

“T would like to read the authority of my committee. 

“! Reads authority of committee. | 

“Thus, as I understand the inquiry is thus and so, which I think is 
clearly within the scope of my committee I therefore would like to have 
the Chair rule on whether or not my committee or X committee is the 
proper committee to consider this matter.” 

I think some procedure of that kind, if it’s not now in order, could 
readily be adopted by a simple rule, although I doubt if a rule would 
be necessary, and that would avoid a great deal of the duplication of 
committee work, and each committee would then know where it would 
stand, and know what its obligation was and it wouldn’t havo its 
business pirated, so to speak, by some other committee that hasn’t 
the authority. 

The Cuatrman. Any further questions? 

Senator Green is with us this morning, a member of our full com- 
mittee who has been on the Rules Committee for many years. Have 
you any questions to ask, Senator Green ? 

Senator Green. No, I have no questions. 

The CuHarrmMan. Judge Morris? 

Judge Morris. No questions. 

The CHarrman. Do you have any questions, Mr. Berkovitch ? 
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Mr. Berxovircn. Yes, I started to ask you, Senator Tydings—— 

Mr. Typrnes. Go ahead. 

Mr. Berxovircn. On your proposal that no Member of Congress 
should make any statement attacking either the loyalty or integrity 
of any person unless there is theretofore an inquiry by an investigat- 
ing committee—what would you suggest in the event the question was 
referred to an investigating committee and the committee either failed 
to make an investigation or made an investigation which the partic- 
ular Member of Congress who had initiated it, felt was not appropri- 
ately conducted—in other words, was dissatisfied with either the 
method or the result of the investigation. Would you, thereafter, 
caution that Member of Congress to forever hold his peace? 

Mr. Typincs. What I would suggest is that the inquiry be asked 
for by an investigating committee, that it be reduced to writing, and 
that the inquiry be addressed to the appropriate committee, and that 
a provision be put on it—the charge that there is dishonesty in the 
FILA or improper conduct in the FHA, or whatever the charge is, 
without mentioning names—that it be investigated by a certain com- 
mittee, and that it report to the Congress not later than 30 or 60 days. 

Now, the whole purpose of my suggestion here is not any way at all 
to curtail the work of any investigating committee. The purpose of 
my suggestion is, and we've all—lI’ve served in Congress and I know 
the potency of a charge made on the Senate floor before an investiga- 
tion is had. There are a great many people who say that no Member 
of the House of Representatives or no Member of the Senate would 
make such a charge if he didn’t have the facts to support it, and that 
has not always, in my judgment, over a wide period of time, been borne 
out. Nevertheless, if the man is actually named before the investiga- 
tion takes place and if facts afterwards don’t warrant the charge, it’s 
awfully hard for him to get rid of the taint that he was charged with 
a certain offense, whether it be getting too much money from the FHA 
or whatever it might be, until—well, he never does get rid of it. I 
could give you illustrations, but I don’t want to get into personalities. 
I say this because as a former Member of the Senate, I have a very 
warm and immense interest in seeing it remain the great body that it 
is, and I fear this sort of thing is more and more creeping into our 
way of doing business and that quite often charges, which are not 
afterwards sustained, are made on the floor. And there’s no way the 
accused can answer it; he can’t go get a forum where he can have his 
side of the thing put in the press. So, it would seem to me where it 
would be possible, where questions of honesty or loyalty are raised, 
that the matter should be referred to an investigating committee and 
the Member ought to be willing to go down in executive session and 
say, Mr. Chairman, the following facts have come—alleged facts— 
have come to my attention, and here they are. And, if it makes any 
sense, at all, there is no chairman that I know of who wouldn’t proceed 
to investigate it. 

Mr. Berxovircu. On that point, Senator, you were the chairman of 
a committee, a special committee, I believe— 

Mr. Typrnes. That is right. A subcommittee of Foreign Relations. 

Mr. Berxovircu. Which investigated in 1950 into certain charges 
made on the floor of the Senate. 

Mr. Typ1nes. That’s right. 
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Mr. Berxovrren. The charges, at the time they were made, I believe, 
did not name individuals. 

Mr. Typines. Yes, the Member of Congress who made the charges, 
named some of the persons on the Senate floor and 9 of them were 
publicly charged before the investigating committee—9 of them were 
publicly charged and had public hearings. They were charged in 
public, and sometime 

Mr. Berxovircu. Let me ask the question: At that time a particular 
Senator appeared before your committee and I think he requested that 
he be allowed to make his charge and name the names in executive ses- 
sion, secret session 

Mr. Typrnes. That is incorrect. 

Mr. Berxovircn. Well, sir, the record, I think, would bear me out. 

Mr. 'Typ1nes. If you will turn to the early pages of the committee 
report, you will find I invited him to make them either in public or in 
private and the responsibility would be his. If you want me to find 
the exact quote in the early pages, I would be glad to look it up and 
read it. 

Mr. Berxovrrcn. I would do that, Senator, but may I ask you this 
before we proceed ? 

Mr. Typines. Yes, but don’t misquote me. 

Mr. Berxovircn. Yes, but do you believe it is for the witness before 
a committee to make the determination whether the testimony should 
be in public session or executive session, or should it be for the com- 
mittee ? 

Mr. Typrnes. I would doubt that I was as wise as I might have been 
on reflection to allow any public charge to be made, but I didn’t ask 
that they be made publicly. I left it up to the Senator who had made 
the charge in the first place as to whether or not he wanted to proceed 
in open or executive session, and you'll find that quote in the early part 
of my testimony. 

Mr. Berxovircn. That’s correct. 

Mr. Typtnos. That’s right. 

Mr. Berxkovitcu. You gave the witness before your committee the 
option. 

Mr. Typrnas. I did. I think probably on second thought that was 
not wise. After all, he was a United States Senator. But, neverthe- 
less, I don’t want the responsibility for the procedure that followed. 
I didn’t ask for it that way. 

Now, your next question. 

Mr. Berxovitcu. May I ask you this, Senator, referring to the in- 
vestigation we have been discussing: did your committee afford the 
right to persons named to come in and cross-examine those who were 
making the charges against them, in other words, to bring out the 
truth or the falsity of the allegations? 

Mr. Typrnxas. You are speaking now about those who were publicly 
accused, aren’t you ? 

Mr. Berkovitcn. Yes. 

Mr. Typrnes. No, we didn’t; but we didn’t know who was going to 
be accused. We didn’t know who was going to be accused until their 
names were mentioned publicly, and then we immediately sent them’ 
wires telling them that they would have the right to appear and an- 
swer any questions or make any statement or produce any evidence 
that they desired, and to call any witnesses that they desired. 
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Mr. Berxovircu. Well, Senator, would you recommend as appro- 
priate procedure that these charges be made for the first time at a 
public hearing, or would you now recommend—— 

Mr. Typinas. No. 

Mr. Berkovircu (continuing). That the executive session be used 
as a means 

Mr. Typ1nes. I would recommend where questions of honesty or 
loyalty are concerned that the Member not be permitted to make the 
charge on the floor of the Senate, by name, and that the original charge 
be made in executive session. 

I think our judgment was such on that, and the whole committee 
was more or less to blame; it wasn’t my action; nobody protested as 
to whether or not they should be open or closed hearings. Later on 
an interest in our committee developed for closed hearings, but that 
was after nine people had been publicly accused. Having that ex- 
perience, in retrospect, I think that the suggestion I have made here 
to you, to wit, that the original charge should be made in executive 
session, where there would be a full inquiry before a name is dis- 
closed, would be a fairer course than we adopted in allowing witnesses 
the privilege of making charges publicly. However, you must re- 
member at that particular time—it was 3 weeks after the investiga- 
tion of Alger Hiss—and there was quite a sentiment in the country 
for a public hearing and I, and I think some other members of the 
committee, were afraid if we did have an executive session imme- 
diately after the conviction of Hiss that we might be accused of tak- 
ing the thing under the table and hiding it. 

The CHarrMan. Star chamber, in other words. 

Mr. Typrnes. That’s right. 

The Cuatrman. Do you have any further questions? 

Mr. Berxovircn. Just one question on one-man hearings: Did your 
committee conduct any hearings 

Mr. Typtnos. No. 

Mr. Berkovircu (continuing). Of a one-man committee nature? 

Mr. Typrnas. If we did, it would only be for a short space of time, 
when somebody went out. My recollection is, and I think Senator 
Green will bear me out, except for a short period of time, maybe 1 
day there might have been; but my recollection is that most of the 
time there was more than one member of the committee present. 

Mr. Berxovitcu. Were there occasions when neither of the minority 
members of the subcommittee were present—— 

Mr. Typrnes. There was this situation that developed—Senator, I 
don’t like to go into names. 

The Cuarrman. You don’t need to, sir. 

Mr. Typtnes. And I won’t, but one of the members of the committee, 
my committee, unfortunately, was up for reelection and had a primary 
in a western State. It became necessary for him to be absent most of 
the time. The other member of my committee, when we had these files 
turned over to us, felt that a mere reading of the files, without know- 
ing more of the personalities and seeing the people who had made the 
statements in the files. would not give him the kind of data upon which 
he would want to predicate an opinion and he so stated on the floor of 
the Senate. So, therefore, after he had read a certain small number of 
these files, he said he wouldn’t read any more. Well, the other three 
members read them all. 
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The CuHarrmMan. Sir, were those executive files, too? 

Mr. Typines. They were executive files, FBI files and State Depart- 
ment files, and Senator Green and Senator McMahon and myself felt 
the committee had directed us to read the files. So we read and 
initialed one after the other of them, and the other members of the 
committee didn’t; one was away, very probably running his election— 
it was a rather close election at that time. I believe the other member 
said quite frankly on the floor of the Senate he wasn’t going to read 
the files, not withstanding the committee had been charged with that 
duty. 

The CuatrMan. Any further questions? 

Mr. Typrnes. So that at all times the door was open and let me con- 
clude, even after Senator Green, Senator McMahon, and myself had 
finished reading the files, I wrote all the other members a letter and 
told them I would keep the files and—keep the files available for 5 more 
weeks in case they change a their minds or wanted to go down and see 
them, and I kept them on the table for 5 more weeks under guard, s« 
they woul | have every op portunity to read them. 

The Cuarmman. If there are no further questions, we'll stand in re- 
cess at this time. We had another witness who was supposed to be here 
this morning, but we ran over our time a little bit. We will try to work 
that witness in this afternoon. 

And also we will have further hearings tomorrow in case he can’t 
come in this afternoon. 

Senator Tydings, we want to thank you for coming here this morn- 
ing and giving us the benefit of your long experience in the Senate 
and with investigating committees and with committees in general. 
We are going into this subject rather extensively, going back into the 
past history of congressional committees. how they were conducted, 
what is the proper procedure, and so forth, and we would appreciate 
it if you would make yourself available in case we want to ask you 
some questions. The staff will be looking into this in the future. 

Mr. Typines. Mr. Chairman, I will be glad to do anything I can to 
aid the committee. Let me say this: The first of August I am going 
away on a vacation for the rest of that month. I can always be reached 
by mail, however. 

The CuHatrman. I don’t know whether it will be necessary. 

Mr. Typrnes. I understand. 

The Cuatrman. But if the occasion does occur. 

Mr. Typrnes. I just want you to know I am not running away from 
it. I will be available. 

The CuarrmMan. Thank you very much. 

Mr. Typrnes. Thank you, gentlemen. 

(Whereupon, at 12:25 p. m., the hearing recessed to resume at 2: 30 
p. m., this same day.) 

AFTERNOON SESSION 


(The hear ing reconvened at 2:43 p. m., Senator Jenner presiding.) 

The Cuairman. The committee will come to order. Congressman 
Meader, are you ready to testify ? 

Mr. Meaper. Yes, sir. 

The CratrmMan. Will you be sworn, sir? 

Mr. Meaper. Yes, sir. 
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The CuairmMan. Do you swear the testimony given in this hearing 
will be the truth, the whole truth, and nothing but the truth, so help 
you God ¢ 


Mr. Meaper. I do. 


TESTIMONY OF HON. GEORGE MEADER, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN 


The Cuarrman. Congressman Meader, have you prepared a state- 
ment for the committee / 

Mr. Mraper. Yes, Mr. Chairman. I delivered it to the staff of the 
committee yesterday afternoon. If I might, I should like to read the 
statement to the committee. 

The CuatirMan. You may proceed in your own fashion. 

Mr. Meaper. Mr. Chairman, I appreciate this opportunity to ap- 
pear before the committee to discuss a matter of the utmost importance 
to the investigating processes of congressional committees. 

I am sure there is universal agreement that the investigative func- 
tions of congressional committees can be improved. The disagreement, 
however, concerns methods of accomplishing that objective. 

I believe that it is imperative that congressional investigations be 
strengthened and improved because I believe in the committee system. 
The reason, obviously, is that a small group of legislators can concen- 
trate on a particular subject of national interest. It can examine the 
facts. It can consider conflicting views and policies and calculate pos- 
sible effects much more effectively than a large group such as the House 
of Representatives and the Senate. In our modern, complex society 
such detailed study is vitally necessary, if government by the people, 
through elected representatives, is to work and to survive. Therefore, 
if your committee, through this study, can take action or make recom- 
mendations which result in more effective factfinding by committees 
as foundations for legislative proposals, rather than hamstringing 
that function, you will have performed an important public service. 

Some persons propose to improve committee investigations through 
amendments to the rules of the Senate and House designed primarily 
to curb alleged abuses in the past, and to afford protection to citizens 
conceiving themselves to be affected adversely by committee investi- 
gations. My own view is that very little need be done to amend parlia- 
mentary rules of the House and Senate. I believe the goal we all seek 
can better be attained by establishment of sound and wise practices and 
principles for the conduct of investigations. At the same time, we 
must retain discretion and flexibility in committees, both so neces- 
sary to the prompt and efficient discharge of their policymaking re- 
sponsibilities. I like to think of this as a positive as contrasted to a 
negative approach. 

My statement, therefore, will consist of two parts. First, I will set 
forth briefly the principles by which I believe a congressional com- 
mittee should be conducted. Second, I will point out provisions con- 
tained in some of the resolutions before you which I believe are de- 
fective or dangerous. 

Judge Morris. Congressman, may I interrupt at this point to let 
the record show that Congressman Meader is called here today by 
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virtue of the fact that he has been counsel for the Senate Cornmittee 
on. Investigations—or was it the Government Operations Committee? 

Mr. Meaper. I have here a brief biographical sketch, which I shal] 
be glad to leave with the committee for its record. But the part that 
might have some bearing upon my views regarding investigations 
would relate to the time when I was counsel for the Senate War In- 
vestigating Committee, known as the Truman committee, and later as 
the Mead committee. I served as assistant counsel for a year, under 
Senator Truman, and then, for about 3 years, under Senator Mead, 
Senator Kilgore, and Senator Brewster. ‘Then, in 1950, I was ap- 
pointed counsel for the subcommittee of the Senate Banking and 
Currency Committee, headed by Senator Fulbright, investigating the 
Reconstruction Finance Corporation. 

Judge Morris. Mr. Chairman, Congressman Meader was scheduled 
to testify at the same time that Senator Brewster, chairman of that 
committee, was to testify, but we could not arrange with the chair- 
man and the counsel to appear at the same time. 

The Cuarrman. I understand. 

If there is no objection, the biographical material relating to Con- 
gressman Meader will be inserted at this point in the record. 

(The biographical sketch of Representative George Meader, of 
the Second District of Michigan, is as follows :) 


BIOGRAPHICAL SKETCH OF REPRESENTATIVE GEORGE MEADER, SECOND DISTRICT 
OF MICHIGAN 


George Meader, Republican, of Ann Arbor, Mich.; born Benton Harbor, 
Mich., September 13, 1907; bachelor of arts, University of Michigan, 1927; doctor 
of laws, University of Michigan Law School, 1931; member, Michigan bar, since 
1932; counsel, Michigan Merit System Association, 1039-40, which sponsored 
Michigan civil-service constitutional amendment; prosecuting attorney, Wash- 
tenaw County, 1941-48; assistant counsel, special United States Senate com- 
mittee investigating the national-defense program (Truman-Mead committee), 
July 1, 1948, to October 1, 1945; chief counsel, October 1, 1945, to July 15, 1947; 
consulting counsel, July 15, 1947, to January 1949; conducted investigations of 
transportation, 1944; United States surplus property disposal in foreign areas, 
1945-46; Erie Basin Metal Products Co. case, which resulted in war contracts 
fraud conviction of Congressman Andrew J. May and Industrialists Henry and 
Murray Garsson, 1946; transactions between Senator Theodore G. Bilbo and 
certain war contractors, 1946; Inter-American Highway project, 1946-47; and 
military government in Germany, 1946; practiced law, Ann Arbor, Mich., Wash- 
ington, D. C., 1948-50; chief counsel, United States Senate Banking and Cur- 
rency Subcommittee Investigating the Reconstruction Finance Corporation (Ful- 
bright committee), 1950; admitted State bar of Michigan, District of Columbia 
bar, and bar of Supreme Court of United States; member American Political 
Science Association, American Society of International Law, Kiwanis Club 
(president, 1939), and Elks Lodge, Ann Arbor, Mich.; first president, Washtenaw 
County Federation of Young Republicans, 1932; charter member, Michigan Fed- 
eration of Young Republicans, 1932-36; president, University of Michigan Club 
of Ann Arbor, 1937; vice president, Alumni Association, University of Michi 
gan, 1940-41: member Methodist Episcopal Church; author, Limitations on 
Congressional Investigation, Michigan Law Review, April 1949, and Importance 
of the Factfinding Process, University of Chicago Law Review, spring 1951; 
married Elizabeth Faeth, 1928; children, Robert, 21; Barbara, 14; Katherine, 12; 
clected to the 82d Congress November 7, 1950; reelected 88d Congress Novem- 
ber 4, 1952; member Committee on the Judiciary and Committee on Government 
Operations. 


Mr. Meanver. I might say, Mr. Chairman, that in this statement, I 
have done in perhaps a rather crude way, what I have struggled with 
for some period of time, namely, I have set forth a statement of sound 
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a for the conduct of congressional investigations, which I 
elieve would result in fairer and better investigations. I do not in- 
tend that they should be written into any parliamentary rules of the 
Senate or of the House, but I have tried to set up what I thought were 
things that committees ought to do in order to make their investiga- 
tions fairer and more effective. 

The Cuarrman. All right. 


OUTLINE OF PRINCIPLES AND PRACTICES FOR THE CONDUCT OF 
CONGRESSIONAL COMMITTEE INVESTIGATIONS 


Mr. Meaper. 1. Staff: (a2) Counsel or staff director: Perhaps the 
decision by the committee which is the most crucial in determining its 
success or failure is the initial selection of a staff. In my view the 
staff is an instrument which enables a committee to accomplish its 
objective promptly and effectively, just as an automobile or an air- 
plane is an instrument of transportation which enables a person to 
get from one place to another more speedily and more efficiently. 

The staff instrument should be utilized to develop facts in the sub- 
ject under inquiry, to sift the wheat from the chaff, to test the accuracy 
and validity of facts, and to assist in summarizing and evaluating con- 
flicting principles and views. 

Unlike the committee itself, which has a policymaking function, 
the function of the staff should be administrative. Sound principles 
of administration should be employed in its selection. The key to 
the problem of staff selection is the choice of the head of the staff— 
the counsel or staff director. 

Perhaps because I am a lawyer I prefer the head of a staff to be 
an attorney, preferably one with trial experience. He should have 
a record of public service, preferably in law enforcement or investi- 
gative work. Admitting my natural predilection, I believe this pref- 
erence has a sound basis. There is a distinction between investigation 
and research. The investigator should employ existing and perhaps 
additional research facilities, but his work should go beyond that to 
find the truth concerning matter of current and future interest which 
will form the foundation for a legislative decision on a matter of 
national policy. ' 

He should be skilled in distinguishing the relevant from the irrele- 
vant; in getting the kernel of truth out of those who perhaps would 
conceal it; in distinguishing the valid from the fallacious; in Spare 
ciating the superiority of documentary over oral evidence; in dealing 
with facts, inferences, opinions, and conclusions and knowing the 
difference between them, and in evaluating arguments and applying 
principles of policy derived from the committee to the subject in which 
the committee is interested. 

Furthermore, the conduct of hearings, both executive and public, 
requires the skill of cross-examination. Committee reports, while, of 
course, distinguishable from briefs or judicial opinions, should con- 
tain a clear, accurate, comprehensive, but concise recital of facts and 
carefully worded findings, conclusions, and recommendations. <Ac- 
cordingly, because of the nature of the investigative function of com- 
mittees, it seems to be that training in the law best fits a person to 
be responsible for the management of an investigative staff. 

Once competent counsel has been selected, he should be given a free 
hand in the selection of his subordinates. Lines of command should 
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be clear. A split staff cannot work together effectively asa team. An 
able counsel should not be imposed upon by committee members seek- 
ing to place favorites on the staff on a patronage basis regardless of 
their po sale anes 

(4) Investigators: Investigators should be chosen for their intelli- 
gence and ability, complete ‘ly apart from any political or patronage 
considerations. Policy should be left to the committee members. 
Within that policy, digging out facts, sifting them, and testing their 
vecuracy should be carried out dispassionately and impartially. 

I do not believe investigators should be so-called experts. An ex- 
pert, if he is any vood, should be applying his expertness in his chosen 
field. A committee is a lay body and cannot—or at least ought not— 
attempt to make decisions requiring expertness except on the basis of 
substanti ally clear evidence produced before it by i aphes Further- 
more, an expert must have Seanad so specialized in some particular 
field that he may not possess a balanced aaeeative on the broader 
policy dealt with by legislation. 

(c) Testimony by staff personnel: As a general rule testimony be- 
fore a committee should be produced by witnesses who have no direct 


connection with the committee or its staff. The selection of an in- 
vestigator by a committee implies confidence in his judgment and his 
veracity. The testimony, therefore, of a staff member has a binding 


character on the committee not present in the testimony of outside 
witnesses. The committee, particularly in view of the participation in 
preparation of reports by staff members, would thus be in the awkward 
position of either accepting the testimony of a staff member regardless 
of its validity or being under obligation to discharge him. In my 
view it impairs the dignity of the committee for a staff member or a 
member of the committee to appear as a witness before the committee. 

(7) News releases or news conferences by staff: It is unseemly for 
staff members to hold news conferences or issue statements to news 
gathering agencies except by direction of the committee. In my con- 
cept of the staff as an instrument of the committee, there is no room 
for headline abiaa’ ry the staff, whose reward, outside of adequate 
compensation, should be a reputation for a job well done. Legislators, 
naturally in the public spotlight, should receive the credit or take the 
blame for the success or failure of a committee’s operation, in which 
the staff plays only the part of assisting in accomplishing the commit- 
tees purpose. 

(e) Personnel system : There have been recommendations that a sort 
of “civil service” be established for congressional employees, including 
committee staff members, under the control and direction of a person- 
nel director not directly responsible to committees. Because of the 
nature of legislative work and committee work, which is policymaking, 
I believe it is important to have the closest possible rel: ationship of 
trust and confidence between a committee and its staff. The discretion 
of a committee, therefore, should not be interfered with by imposing 
an unwelcome subordinate upon a committee. The likelihood in such 
event might be that the committee would make no use of the services 
of that type of a subordinate, or that there would be continual fric- 
tion and dissension which could hamper, if not wholly prevent, success- 
ful committee inquiry. The knowledge that the worth of the instru- 
ment determines the success of the work of the committee must lead 
wise legislators to establish and perpetuate able investigative staffs 
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rather than to utilize committee positions to reward political hacks 
or cronies. 

2. Preparation for hearings: (a) Preliminary staff investigation: 
Assuming that an able staff has been appointed, perhaps the second 
most import: int factor in a successful committee investigation is pre- 
liminary investigative work by the staff. 

Staff investigation should be conducted without publicity and by 
canvassing as speedily as possible all sources of fact and opinion on 
the subject under investigation. 

Mr. Berxovircu. Congressman, could I interrupt you at that point? 

Mr. Meaper. Certainly. 

Mr. Berkxovircu. There have been proposals here that no investi- 
gation should be commenced, unless and until the full committee has 
met and authorized such an investigation. Would you like to com- 
ment on that at this time, or do you come to it later? If you do, it 
can wait, 

Mr. Mraper. I have commented on that provision of Senate Reso- 
lution 253, which I have examined. 

The reliability of facts should be tested to the fullest extent possible 
short of sworn testimony, the irrelevant should be weeded from the 
material, and opinions properly evaluated with respect to the interest 
of those giving them. 

The results of such staff investigation should be summarized in 
memoranda indicating what likely would be shown at a public hear- 
ing and should form a basis upon which a committee in executive ses- 
sion can determine whether to proceed with—or abandon—the inquiry. 

(6) Executive hearings: Executive hearings are particularly useful 
in investigations. Here the committee can test without publicity the 
reliability of facts developed by preliminary investigation of the 
staff. It can make certain that it will not be embarrassed in public 
hearings. It can and should provide an opportunity for persons 
whose conduct is in question to explain and defend themselves under 
oath, but in private. If their statements are satisfactory the injustice 
of exposure to public condemnation can be avoided. If an explana- 
tion is unsatisfactory, the sworn testimony of the witness already is 
on record. The witness then could attempt to deceive the committee 
in a public hearing only at his peril. 

Needless to say confidential material gathered by a staff in pre- 
liminary investigation and evidence produced in executive hearing 
should be kept confidential until the committee determines to make 
it public. Premature and unauthorized divulgence of executive ma- 
terial through “leaks” is vicious and unfortunately too widespread a 
practice. Action should be taken by the Congress to prevent this 
ac tivity. 

Public hearings: Preliminary investigation by an able staff and 
the holding of executive hearings should have prepared the commit- 
tee to make its record in public hearing with a minimum waste of 
time and with maximum thoroughness, completeness, and fairness. 

(a) Opening statement by the chairman: In opening the hearings 
the chairman should briefly and clearly state the purpose of the in- 
vestigation. He should recite succinctly the preliminary inquiry by 
the committee and the subject matter under exploration. I think the 
chairman should state that the committee has reached no conclsion; 
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that the holding of public hearings must not be misconstrued as an 
indication that the committee has concluded in advance that some- 
thing is wrong. He also should state that the hearings are for the 
precise purpose of finding the truth; that if the committee knew the 
answers, the hearings would be unnecessary. 

(6) Order of witnesses: Inquiries conducted by committees usually 
proceed from either an accusation or assertion by someone or by a 
legislative proposal. Those making the accusation or favoring the 
proposal should logically be the first to be heard. Then, of course, 
they should be followed by those defending against the accusation or 
opposing a legislative proposal. 

Provisions of the Legislative Reorganization Act requiring wit- 
nesses to submit statements 24 hours in advance should be enforced 
more vigorously than has been the custom. 

I might say parenthetically that I did not quite make the 24 hours 
in ene my statement to the committee. 

The Cuairman. Congressman, I may say you have done much 
better than most of the witnesses who have appeared heretofore. 

Mr. Meaper. Such advance presentation permits examination by 
the committee and the staff before the opening of the public hear- 
ing and leads to better control over the committee’s record. State- 
ments may be verbose, irrelevant, or redundant. The time of the 
committee, all too limited, may be wasted in listening to sheer ora- 
tory or perhaps even to abusive language which makes no contrinu- 
tion whatever to the inquiry at hand. Hearings, particularly of leg- 
islative committees, frequently contain so much superfluous material 
that it is practically impossible for legislators in the time available 
to glean from the transcript of the hearings facts and views they need 
to know on which to found an intelligent decision. 

Furthermore, the advance submission of prepared statements en- 
ables the committee more effectively to challenge false or misleading 
statements and to clarify ambiguities or generalities on cross-examina- 
tion. 

An intensive effort should be made to limit testimony and docu- 
ments in public hearings to those necessary to give a comprehensive, 
balanced exposition of the subject. Accumulated and corroborative 
evidence should be kept to a minimum, 

(c) Examination and cross-examination: It is preferable to have 
the examination and cross-examination of witnesses conducted in the 
first instance by the committee counsel. He should be thoroughly 
steeped in the subject and be capable of bringing out the testimony 
so as to clarify ambiguities and generalities and to challenge distor- 
tions and inaccuracies. 

In general, counsel’s questions should precede questioning by com- 
mittee members who should have the benefit of this indoctrination as 
a foundation for their questions. Effective cross-examination of a 
witness intending to deceive or mislead the committee requires de- 
tailed familiarity with the facts and involves perhaps a whole series 
of questions. It can be handled better by skillful counsel whose full 
time has been devoted to the inquiry than by committee members 
whose numerous other responsibilities usually prevent them from giv- 
ing adequate attention to a subject under inquiry, no matter how able 
they may be. 
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Committee members should restrain themselves from any inclina- 
tion to make lengthy speeches during committee hearings. The ob- 
ject of the inquiry is to get facts and conflicting views before the com- 
mittee. The members are there to learn. The expression of their 
opinions should come later in the committee report. ‘Tendencies either 
by witnesses or committee members to use the committee room as a 
sounding board should be curbed. 

(d) Protection of witnesses: The committee continually should 
be mindful of its prestige and its power and guard them jealousy. 
The committee continually should be alert to prevent abuse to wit- 
nesses by members or counsel acting out of excessive zeal. Full op- 
portunity should be afforded witnesses for explanation and defense. 
At the same time, however, witnesses must be held to the subject under 
inquiry and not be permitted to engage in diversionary tactics de- 
signed to confuse the issue or to avoid clear and unequivocal state- 
ments on the subject under inquiry. 

(e) Use of remedies: The committee’s work is to develop facts and 
opinions on the subject under inquiry. It should use its sanctions 
sparingly. Subpenas, prosecutions for contempt and perjury should 
be rare exceptions and then only in cases where there has been clear 
cut defiance of the committee or attempted deception. Patience, toler- 
ance, and the allowance of considerable latitude to witnesses will en- 
hance the prestige of committees which, after all, is an indication of a 
committee's power and usefulness. I think it is significant that the 
Truman-Mead committee never once went into court to punish a wit- 
ness or test its authority. Incidentally, all of its reports were 
unanimous. 

t. Preparation of reports: After informal discussion by the com- 
mittee in executive session a tentative draft of a report should be pre- 
pared by the staff in line with the opinions of the members. The goal 
should be so to record facts, views, conclusions, and recommendations 
that the report can have the unanimous acceptance of the committee. 
A committee will be stronger if it consistently issues unanimous re- 
ports. Frequently, if facts have been properly developed, principles 
and standards are sufficiently uniform among the membership of a 
committee as to lead all members to the same conclusions. Of course 
there will be occasions when there will be differences in political philos- 
ophy. Inevitably they will result in the submission of minority views. 
If the staff has been properly selected, however, it should be able to 
assist those desiring to present minority views as well as the majority. 

I might say parenthetically, Senator Jenner, that your fellow 
Indianian, Congressman Brownson, is the chairman of a subcommittee 
of the Committee on Government Operations, of which committee I 
am a member. That subcommittee is the Subcommittee on Interna- 
tional Operations. It happened that the staff of that subcommittee 
prepared majority reports on two reorganization plans, 7 and 8, which 
were adopted last year. I opposed those reports, but the staff of the 
Brownson committee, in accordance with the instructions from my 
colleage, Mr. Brownson, aided me in the preparation of my minority 
views, and did so very effectively, although the same individuals had 
prepared the majority report. 

After the staff has made a preliminary draft of a report it should 
be circulated among the members of the committee. There should be 
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a definite timetable for processing and filing the report with the 
parent body. 

Before drafts are filed with the parent body, proposed committee 
reports should be submitted to executive agencies or to private citizens 
and companies who may be affected by comments therein. They should 
be submitted on a confidential basis with the invitation to challenge 


he correctness of the facts recited, the propriety of the inferences 
drawn from the facts, and the soundness of the conclusions and recom- 
mendations made by the committee. That should be done in the i 


terest of fairness and accuracy 
| ually minor suggestions of modified language can be worked out 


between such affected persons and the staff. If, however, there is a 
matter of major importance the opportunity should be afforded to the 
complaining person to appear before the committee in executive ses- 


sion and informally to present his arguments. Such procedure is of 
benefit to the committee because it tests the accurac Vv of facts and the 
reasonableness of conclusions and ictaseuaiiliaidiicinas before the com- 
mittee takes a public position on the subject. It also protects the com- 
mittee from the charge that it has been unfair or careless where the 
rights of others are concerned. It should minimize any subsequent 
attacks upon the committee and fortify it in the event of pub lie attack. 

During the process of preparation and oe report, utmost care 
should be taken to prevent premature re leases either by the committee, 
ts staff, or those to whom the re ports have been made available on a 
confidential basis. Until the report is filed with the parent body it is 
not the action of the committee and the committee will suffer misrepre- 

ntations if leaks are permitted. It is likewise a reflection upon a 
committee that leaks have occurred. The parent body, the public, and 
all media of communication should stand on an equal footing in re- 
eiving news of public interest. There should be no discrimination. 

Comments on proposed rules: I have stated what I regard as sound 
ee s for successful and effective conduct of committee investiga- 
tions, will turn now to proposals to accomplish the same objective 
ean amendments to the rules of the Senate. 

I subscribe to the great majority of the principles stated in various 
bills and resolutions proposing amendments to the parliamentary 
rules. I think many of those principles should be followed by com- 
mittees, but I do not believe they should be included in parliamentary 
rules as such. I fear that as rules they may be employed by wit- 
nesses, counsel, private citizens, or even recalcitrant minority mem- 
bers, to stifle and impede the legitimate and necessary work of 
committee. 

Unless they are enforceable, rules have little meaning. The ordi- 
nary method : enforcement of parliamentary rules is by point of 
order. There is, however, unfortunately in my opinion, another 
method of iat ‘ement based upon the unsound and unwise doctrine 
of the Christoffel case (Christoffel v. U. S., 338 U.S. 84, 1949). 

In the Christoffel case the Supreme Court of the United States an- 
nounced a novel and dangerous doctrine. It denied to the Congress 
full faith and credit to its records and asserted control, through 
judicial review, over the application and observance of parliamentary 
rules, which were held by the Court to be issues of fact triable before 
a jury. 
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This invasion of the legislative process by the judiciary is in viola- 
tion of our fundamental constitutional doctrine of separation of 
powers. It asserts the supremacy of the judicial branch of our Gov- 
ernment over the legislative branch. As Justice Jackson so ably 
argued in his dissent in. the ( ee case and his concurrence in 
U.S. v. Bryan (339 U.S. 323 (1950) ), the doctrine of the Christoffel 
case ought to be promptly ‘and seeaacen ally overruled. 

Justice Murphy in the Christoffel case held: 

Congressional practice in the transactions of ordinary legislative business is 
of course none of our concern, and by the same token the considerations which 
may lead Congress as a matter of legislative practice to treat as valid the con- 
duct of its committees do not control the issue before us. The question is 
neither what rules Congress may establish for its own governance, nor whether 
presumptions of continuity may protect the validity of its legislative conduct. 
‘The question is rather what rules the House has established and whether they 
have been followed. It of course has the power to define what tribunal is com- 
petent to exact testimony and the conditions that establish its competency to 
do so. The heart of this case is that by the charge that was given it the jury 
was allowed to assume that the conditions of competency were satisfied even 
though the basis in fact was not established and in face of a possible finding 
that the facts contradicted the assumption. 

In U.S. Bryan, supra, the Supreme Court re fused to overrule 
the Christoffel doctrine, although it distinguished the Bryan case 
on the facts. 

I might say, parenthetically, that the Bryan case raises a very 
serious question in my mind as to whether witnesses are competent 
to raise points of order in committee proceedings. I had always 
thought that no one could participate in the legislative process ex 
cept an elected representative; but the distinction between the Christ 
offel case and the Bryan case was that the defendant in the Bryan 
case failed, in effect, to raise a point of order, and she relied upon the 
fact that a quorum was not present. But the Court says that objec- 
tion comes too late, when it is raised for the first time in a criminal 
proceeding, without giving the committee a chance to cure any such 
defect. ‘That seems to me necessarily to imply that a witness, perhaps, 
under the philosophy of the Supre me Court, is entitled to raise points 
of order or something similar in committee proceedings. 

In considering the advisability of adopting additional procedural 
rules, we must therefore be fully aware that whatever rules we adopt, 
their application and observance will be a matter for judicial review. 

Existing parliamentary rules of procedure were developed through 
centuries of legislative experience. 

I might say, right here, that I made a slight omission in my pre- 
pared statement with respect to those who have been attacking con- 
gressional investigations by saying that they are running wild without 
any rules or any law governing them. There are rules, parliamentary 
rules. We are a parliamentary body; we are not a court; and all 
they have to do is to come over to my office and look at this shelf full 
of Cannon’s Precedents, and they will see that there have been a lot 
of decisions on the rules by which a legislative body is and should be 
governed. 

I want to quote from the introduction to the Rules of the House by 
Lewis Deschler, our Parliamentarian, because, to me, this passage 
very succinctly states the essence of parliamentary rules. I read: 

From the beginning of the First Congress the House has formulated rules for 
its procedure. Some of them have since gone out of existence. More of them 
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have been amplified and broadened to meet the exigencies that have arisen from 
time to time. Today they are perhaps the most finely adjusted, scientifically bal- 
anced, and highly technical rules of any parliamentary body in the world. Under 
them a majority may work its will at all times in the face of the most determined 
and vigorous opposition of a minority. 

It has been my observation that the longer one serves in the House, 
and the more familiar he becomes with parliamentary rules of pro- 
cedure, the less inclined he is to tamper with the rules. 

The adoption of rules which are essentially unparliamentary in their 
nature but smack of judicial proceedings is a dangerous step to take, 
especially at a time when the Congress and its powers and prero;,atives 
are under threat from both the executive and judicial branches of the 
Government. 

Under our system of government we elect legislators not only from 
the legal profession, but from all walks of life—journalists, teachers, 
businessmen, workingmen, housewives, farmers, and so forth. The 
adoption of procedural rules similar to those of courts accordingly 
places those not trained in the law at a substantial disadvantage. 

We all can start with agreement on the broad proposition that leg- 
islators, in fact all persons, should be “fair” in their conduct. Cer- 
tainly no one upholds and defends “unfair” conduct. The difficulty is 
that the concept of fairness or unfairness is one so broad that it is 
subject to different interpretations when applied to any specific situ- 
ation. 

I would like very much to see action taken by the Senate to facilitate 
the factfinding processes of committees of the House and through 
enlarged and improved committee staffs to render the investigative 
function of the Congress more effective. 

The provisions of Senate Resolution 253 and even other principles 
as suggested above, if presented as a guide or a standard of ethics and 
recommended to committees for their guidance and employment at 
the discretion of the committees, might serve a very useful purpose. 
But enacted as rigid rules in the light of the Christoffel decision they 
will place committees in a straitjacket, hamper their operations and 
impair, if not wholly destroy, the extremely important factfinding 
power of the Congress. 

If provisions of Senate Resolution 253 or any similar provisions are 
adopted as rules, as contrasted with a code of ethics, it is my suggestion 
that there be inserted at an appropriate point a statement to this effect : 

The following principles are intended for the guidance of committees: They 
shall not be construed to grant legal riehts to witnesses, counsel, or other per- 
sons conceiving themselves affected by committee proceedings; nor to affect or 
impair the validity of any action taken by a committee: nor to constitute a de- 
fense to any prosecution under criminal laws designed for the enforcement and 
protection of the powers of congressional committees. 

The basic evil in Senate Resolution 253 is that it would deprive com- 
mittees of discretionary contro] over their own proceedings. 

I now desire to comment in detail on certain of the provisions of 
Senate Resolution 253. Many of the provisions contained in Senate 
Resolution 253 are simply existing passages of the Legislative Reor- 
gan'zation Act which require no comment. 

Other provisions are ambignously worded, leaving doubt and uncer- 
tainty as to their intent and effect; still others are onerous and others 
are unworkable. I offer the following specific comment: 
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In Senate Resolution 253, page 1, lines 4 through 7: 


3. All bills and resolutions to authorize the investigation of a particular sub- 
ject matter shall define such subject matter clearly, and shall state the need for 
such investigation and the general objects thereof. 

That provision specifies certain requirements to be observed when a 
bill or resolution authorizes the investigation of “a particular subject 
matter.” Does this mean that if the subject matter is not a particular 
one, but is of broad, general scope, the specified requirements do not 
apply? If so, it becomes quite important to know what is meant by 
the words “particular subject matter,” but does the phrase, in and of 
itself, have a clear-cut meaning ? 

Is it intended that the courts may decide whether a resolution was 
one authorizing investigation of a particular subject matter, and, if 
the specified requirements were not complied with, that the investiga- 
tion which may have been conducted pursuant to the resolution may 
be held to have been unlawfully conducted ? 

One requirement is that the resolution must “state the need for such 
investigation,” a new and novel requirement so far as resolutions 
authorizing investigations are concerned. Is it intended that the 
reasons shall be stated in the form of “whereas” clauses 

This requirement ignores the necessarily exploratory character of 
legislative inquiry. It is precisely to find out about situetions of 
national concern and to determine, as a matter of policy, what ought 
to be done about them, that the investigative power exists. 

On page 2, lines 17 and 18, we find the following: 

7. Unless otherwise provided, committee action shall be by vote of a majority 
of a quorum, 

This should read : 

Committee action shall be by vote of a majority of those present and voting, 
a quorum being present. 

This is a more accurate, long-standing rule by which legislative ac- 
tion is taken. The phraseology to which I object is deficient in two 
respects: 

1. The phrase “unless otherwise provided” implies that the com- 
mittee might provide that unanimous consent, a “constitutional 
majority” or even a minority vote would be necessary or appropriate 
to take action. Committees should not have such power. 

2. The right to be present and not vote is ignored. It is possible, 
if you have a quorum of the committee present, that all but one mem- 
ber may refuse to vote; and the legal action could be taken by one 
member. In my judgment, the passage to which I am referring to 
now is simply a groundless expression, in using the expression “the 
majority of a quorum.” 

I now come to a point that I think Mr. Berkovitch raised a moment 
ago. 

Page 3, lines 8 and 9: 

13. No person shall be employed for or assigned to investigate activities until 
approved by the committee. 

The above provision is ambiguous. It is not clear whether the 
assignment of any particular investigator to any particular subject 
of inquiry is prohibited unless the committee meets and passes upon 
such assignment, or whether it is merely intended that the committee 
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staff should be employed by the committee rather than by the chair- 
man or any one me ‘mber of the committee. If the latter object is de- 
sired, the new phraseology is superfluous since other provisions of 
existing rules clearly contemplate the employment of staff members 
by committee action. 

Prohibiting assignment of investigators to particular inquiries ex- 
cept by action of the full committee would be administr: atively un- 
workable and would result in stifling and suppressing staff investi- 
gative work which should precede decisions by the committee on con- 
ducting executive or open hearings on any particular subject. Any 
connection between abuses of witnesses and preliminary staff investi- 
gative activities is quite remote and should not be made the subject 
of a rule of the Senate. 

Does that cover the point you made, Mr. Berkovitch ? 

Mr. Berxovrrcn. It covers it very largely, Congressman. Later, 
we will expect to expand on it somew Sai. 

Mr. Meaper. I continue. 

Page 3, lines 10 through 16: 

14. Unless otherwise provided, subpenas to require the attendance of wit- 
nesses, the giving of testimony, and the production of books, papers or other 
evidence shall be issued only by authority of the committee, shall be signed by 
the chairman or any member designated by the chairman, and may be served 
by any person designated by the committee, the chairman, or the signing member. 

This language is defective in that it is not clear whether the com- 
mittee may delegate to the chairman or some other member of the 
committee the authority to exercise the subpena power. This, of 
course, should be done. It is impractical to gather the committee 
together every time a subpena is issued. The effect of such a require- 
ment would be to stifle and suppress investigative activities and to 
make factfinding efforts of congressional committees more difficult. 

Page 3, lines 17 through 20: 

15. No witness shall be compelled to give oral testimony for broadcast, or 
for direct reproduction by motion-picture photography, recording, or otherwise 
in news and entertainment media if he objects. 

That provision vests in a witness the discretion to determine the 
news coverage of committee hearings. Such discretion should remain, 
as it now is, in the committee. 

It is understandable that such a new medium of communication 
as television should be regarded by some as creating a novel and un- 
usual situation. However, I submit that this view is essentially un- 
sound. If we start from the premise that the public is entitled as 
a matter of right to be present at public hearings of congressional 
committees, then it would seem to follow that not only individual! spec- 
tators but the recognized media for reporting public events should 
have reasonable opportunity to observe and to report what is a mat- 
ter of public interest. I can see ee difference between a news- 
paper account, the summary or comment of a news reporter, and the 
broadcasting of the actual voices of the participants in the hearing; 
nor does it differ from the taking of pictures—still or moving—and 
the simultaneous or transcribed broadcasting or telecasting of com- 
mittee proceedings. In one sense because of its power as a medium 
of communication, reproducing both sight and sound, television is « 
great boon in a system of government founded ultimately on citizens’ 
own decisions. It is second only to actual presence asa spectator. In 
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fact, in many cases because of the inadequacy of seating arrangements 
and poor acoustics television gives 2 much closer and more accurate 
view of the proceedings. Television is here to stay and will not long 
be held back, even by a Senate rule. I cannot accept the view that 
telecasting is a form of punishment. If a witness is embarrassed 
by the presence of telecasting equipment, it would seem that he should 
be equally or perhaps more embarrassed by the presence of committee 
members, spectators, and news reporters. Telecasting and broadcast- 
ing are far less susceptible to distortion that the second-hand accounts 
which inevitably must incorporate the reactions and views of human 
beings. 

[hese views are set forth in somewhat greater detail in a letter I 
have written to Hon. R. Walter Riehlman dated July 16, 1954, com- 
menting on a rule of the House Government Operations Committee, 
of which I am a member. I shall be glad to leave a copy of that letter 
with the committee. 

‘The Carman, I wish you would put it in our record. 

Mr. Meaper. I shall be glad to submit that at this time. 

The Cuamman. Thank you. Without objection it will be placed in 
the record. 

(The letter is as follows :) 

HOUSE OF REPRESENTATIVES, 
Washington, D. C., July 16, 1954. 
Hon. R. WALTER RIEHLMAN, 
Chairman, Subcommittee on Military Operations, 
Government Operations Committee, 
House of Representatives, Washington, D. C. 

DEAR WALTER: You have invited my comment on modification of rule 13 (a) 
and (b) of the Rules of the Committee on Government Operations adopted Feb- 
ruary 4, 1954. 

You may recall I opposed the adoption of this rule. I believe it should be 
repealed. 

Rule 13 reads as follows: 

“Hearings—the taking of testimony—are to be conducted in an orderly, dig- 
nified manner, the committee keeping in mind the power of the Congress, the 
authority of the committee, the attainment of the objective sought, and the 
rights and privileges of the witness.” 

Rule 18 (a): 

‘* * * None of the hearings of the regular subcommittees, or any of the 
special subcommittees which may be appointed, shall be telecast or broadcast, 
whether directly or through such devices as wire recordings, wire tapes, motion 
pictures, or other mechanical means, unless approved by unanimous consent of 
the members of such regular subcommittee or of any special subcommittees. Such 
consent shall be expressed by ballot and the vote on such ballot shall not be 
released to the public unless the vote is unanimous; provided, that if any mem- 
ber of any regular subcommittee, or any special subcommittee shall be ill or 
otherwise unavailable for such vote on such ballot, his consent shall not be neces- 
sary, if at least a quorum of such regular subcommittee or special subcommittee 
unanimously approves such telecast or broadcast.” 

Rule 13 (b): 

“* * * None of the hearings of the full committee shall be telecast or broad- 
cast by any of the means set forth in rule 18 (a) unless approved by ballot, by 
a majority of the members of the full committee (not merely a majority of the 
members present and voting).” 

In effect, those rules prohibit telecasting or broadcasting of subcommittee 
hearings except by unanimous consent evidenced by secret ballot, ard of hear- 
ings of the full committee except by approval by ballot of a majority of the 
membership of the full committee (a “constitutional majority”). 

I oppose that rule on both procedural and substantive grounds. 

The general rule in the House of Representatives, and its committees is that 
valid decisions are made by vote of a simple majority, that is a majority of those 
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present and voting, a quorum being present (rule XV, 4). The Rules of the 
House are expressly made the rules of its standing committees (rule XI, 25 (a) ). 

A simple majority can take action on all legislative and procedural questions 
except those regarded for special reasons as being of exceptional gravity or 
lasting consequence. 

A simple majority vote can declare war, levy taxes, appropriate public funds, 
raise the limitation on the public debt, impose criminal penalities, and decide 
on all kinds of matters of far-reaching national policy. 

Examples of questions requiring more than a simple majority vote sre amend- 
ments to the Constitution, overriding a veto, expulsion of a Member, rejecting a 
Presidential reorganization plan, and conviction on impeachment. 

No question, procedural or legislative, is regarded as sufficiently important to 
require a unanimous vote. 

A committee may not adopt rules inconsistent with the Rules of the Tiuuse. 
It is my op nion that rule 13 (a) and (b) is therefore wholly void as an at- 
tempted exercise of the rulemaking power by a committee which it does not 
possess. When an attempt is made to enforce rule 13 (a) and (b) 1 believe 
a point of order against it would be well taken. 

Whether valid or void as a matter of legality, rule 13 (a) and (b) is unwise 
and unsound. In effect, it deprives the majority of the right to run a committee 
Not only does it place control in a minority, but in the hands of any one mem 
ber of a subcommittee who, by a single objection, can prevent the broadcasting 
and telecasting of committee hearings regardless of the wishes of all the other 
members. This is essentially unparliamentary as the comment of the House 
Parliamentarian, Lewis Deschler, indicates in this very well expressed passage 
from the introduction to the Rules of the House: 

“From the beginning of the First Congress the House has formulated rules 
for its procedure. Some of them have since gone out of existence. More of 
them have been amplified and broadened to meet the exigencies that have arisen 
from time to time. Today they are perhaps the most finely adjusted, scien 
tifically balanced, and highly technical rules of any parliamentary body in the 
world. Under them a majority may work its will at all times in the face of the 
most determined and vigorous opposition of a minority.” 

As I appraise the importance of telecasting and broadcasting committee hear- 
ings it does not justify requiring action to be taken by a degree of voting more 
difficult to obtain than that by which all other action of a committee is taken. 
Certainly the decision on what media of communication shall be permitted to 
report committee proceedings is simply one of the housekeeping matters which 
ought to be in the discretion of the majority at all times. It, in mv judgement, 
cannot rise to the dignity and importance of recommending favorable action on 
bills or resolutions or the filing of committee reports with the House, all of 
which action is taken by simple majority vote. 

Leaving the procedural question, I am unable to agree with the philosophy 
of rule 13 (a) and (b) on the merits. Public hearings of committees are a 
legitimate matter of public interest. Any means of communicating the work of 
a public agency such as a congressional committee to the people of the United 
States, subject to the control of the committee in its sound discretion, should 
be effectively utilized to the end that there may be an informed electoraie. I 
have difficulty in distinguishing between agencies or channels of communication 
where they bear upon reporting of public activities on any hasis of principle. 
The official record of the committee, the transcript of testimony and the ac- 
counts of news reporters, columnists, or commentators are essentially the same, 
as I view it, as the actual verbatim tape recording, “live” or transcribed news- 
reel cameras and “live” or transcribed telecasting. If there is a distinction be- 
tween those media of communication, it would appear that there was less on- 
portunity for distortion, slanting, or editing in the telecasting and bioad- 
casting of proceedings than in other media of reporting committee proceedings 
which, of necessity, must be hearsay in their character. 

Those who would stop or attempt to stop this new and powerful method of 
bringing Government closer to the people, I predict, will be unsuccessful in the 
lopg run. Telecasting and broadcasting are here to stay, and the public will 
eventually insist upon these new channels of observing the conduct of the public 
business. I, for one, have no fear of the public scrutiny of public proceedings. 
If an individual citizen has the right to be nresent and observe the proceedings 
of a committee in person, I see no reason why he should not have the privilege 
of using the instrumentality of television or of radio broadcasting to observe the 
conduct of the Nation’s business. 
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I can foresee that it may be necessary in the future to prevent editing and 
slanting or exploitation of public proceedings for commercial purposes, but in 
my judgment these possible abuses cannot be anticipated completely in advance 
and detailed, rigid rules adopted in a vacuum. These matters should be left 
within the sound discretion of the committee to be acted upon when the issue 
arises. 

In conclusion, I might say that I do not share the apparent distrust of the 
sound judgment of my colleagues which the adoption of these rules implies. I 
am not oblivious to weaknesses in human character and freely recognize that 
there have been abuses in the past and that there will be abuses in the future 
but, by and large, my experience in the House of Representatives has led me to 
respect my colleagues and to regard them as mature, sober citizens who can be 
trusted to exercise good judgment at least as frequently as persons in any other 
walk of life. 

The work of the Congress is important. The complicated problems we face 
today can best be handled through the committee system where a smaller group 
of men can give detailed study to a subject. Committees are the point of contact 
between the elected legislator, the administrative official, and the private citizen. 
It is the forum where views, opinions, arguments and facts are expressed and 
considered. The factfinding process and the interchange of views are necessary 
as a basis for sound legislation. If thorough consideration is to be given to public 
problems within the limited time a committee can devote to it, there must be 
flexibility and freedom in the committee to manage its business. Rigid, strait- 
jacketing rules which obstruct and delay the committee’s work are therefore not 
in the public interest. 

Sincerely, 
GEORGE MEADER, 
Member of Congress. 


Mr. Meaper. I may say that our Government Operations Committee 
has a set of rules. I took considerable interest, when we originally 
adopted them, in weeding out things that I thought did not belong in 
rules. 

But, last February a minority member—of all things—proposed that 
no subcommittee would be permitted to telecast its hearings, or to 
broadcast its hearings, unless there was unanimous consent. Unfor- 
tunately, the chairman of that committee, Congressman Hoffman of 
Michigan, and I were the only ones who voted against the rule. Now, 
tomorrow, we are taking up the question of whether that rule should 
be modified in some respect. I think it should be wholly repealed, and 
that discretion to perform the housekeeping functions of the commit- 
tee, as well as the handling of substantive matters, should be left to 
the sound discretion of the majority of the committee. 

I also call your attention to UV. S. v. Kleinman (107 F. Supp. 407 
(D. C. 1952) ), wherein the court held that a witness before a congres- 
sional committee could not be punished for contempt for his refusal 
to testify in televised proceedings. If that case is sound law, which 
I submit it is not, no Senate rule is necessary. 

Page 3, lines 24 and 25, and page 4, lines 1 and 2: 

17. Witnesses shall be permitted to be advised by counsel of their legal rights 
while giving testimony, and unless the presiding member otherwise directs, to 
be accompanied by counsel at the stand. 

The practice of permitting witnesses to be advised by counsel is, 
I submit, almost universally followed by congressional committees. 
On occasions, obstreperous counsel have attempted to obstruct the con- 
duct of committee hearings. A recent example of such conduct is the 
case of Henry Grunewald and his attorney, William Power Malone, 
before the King subcommittee of the House Ways and Means Com- 
mittee in the 82d Congress. 
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I think you may recall that Mr. Malone was eventually ejected from 
the committee room, and Mr. Grunewald then proceeded to insist that 
he had a right to counsel, and refused to answer any questions what- 
ever. If this provision is written into the rules of the Senate that, 
when a witness insists upon his right to counsel, and the counsel puts 
on a scene and is ejected by the committee, then the witness could go 
from the hearing room and refuse to testify further until a substitute 
counsel has been obtained; and he might say that he needed to confer 
with his counsel, in order that his counsel might be advised on the sub- 
ject matter of the inquiry, and so that the counsel might give him 
intelligent advice; and he might say that he would need 2 weeks in 
which to obtain counsel and to indoctrinate him sufficiently so that he 
could represent him and advise him correctly as a witness on the stand. 

In other words, that innocent-looking provision, which should be 
applied and which is almost universally applied by committees, when 
adopted as a rule, places in the hands of an outsider, not responsible 
to the people as an elected representative, the control of committee pro- 
ceedings, and can prevent the committee from getting on with its work. 

A committee should at all times have control of its proceedings. No 
rule should be adopted which will vest such discretionary control in 
vitnesses, in counsel, or others, and leave the committee powerless to 
proceed with its business. ‘This would not reflect credit upon the Con- 
gress and its proceedings, but, on the contrary, would lead inevitably 
to disrespect, impudence, and ignominy. 

Page 4, lines 3 through 9: 

18. Witnesses, counsel, and other persons present at committee hearings shall 
maintain proper order and decorum ; counsel shall observe the standards of ethics 
and deportment generally required of attorneys at law. The chairman may 
punish breaches of this provision by censure or by exclusion from the committee's 
hearings, and the committee may punish by citation to the Senate as for contempt. 

This provision announces a laudable objective but appears to pro- 
ceed from a misapprehension of the contempt powers of the Congress. 
It seems to assume that a congressional committee can punish, by ref- 
erence to the Senate, a disrespectful attitude on the part of attorneys 
or others at its proceedings in the same way that a court sua sponte 
may punish by fine or imprisonment persons guilty of contemptuous 
conduct in open court. It is doubtful whether the Senate possesses this 
type of contempt power. 

Mr. Berxovircn. Is it your point that it is the Senate itself which 
should cite a witness, upon a recommendation of the committee that cer- 
tain witnesses be cited for contempt? Is that the point you are try- 
ing to make ? 

Mr. Meaper. No. I do not believe the contempt power of the Con- 
gress is the same as that of the judiciary. 

The Cuatrman. The judiciary can punish immediately. 

Mr. Mreaper. That is correct. 

The Cuatrman. The judiciary can punish peremptorily, without a 
hearing. In other words, the judge can simply order a man whom he 
considers to be in contempt, to be either fined or imprisoned. 

Mr. Meaper. Yes; or if the judge has issued a decree, which has 
been violated, he can punish the person violating the decree, right then 
and there. 
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Mr. Berxovircu. Whereas the Senate must refer the case to an 
appropriate United States attorney for further prosecution ; is that 
correct ¢ 

Mr. Meaper. Of course, the revised statutes are in addition to the 
traditional and inherent contempt power of the Congress; but I think 
that even the contempt power of the Congress would not go so far as 
to permit the Senate or the House to punish a man who had been merely 
disrespectful, or who, perhaps, had disregarded an order issued by the 
chairman or the committee, perhaps, to perform some act. In other 
words, a congressional committee has power to formulate policies. It 
does not have power to decide rights of property, or to command per- 
sons to perform certain acts. The only thing that it has the power to 
command is the presentation of evidence which is of public interest, 
and which is legitimately within the scope of its jurisdiction. Viola- 
tions of such commands it may punish as contempts through the parent 
body. But a simple disrespect toward a committee, or a failure to 
obey an order of the chairman of the committee, does not constitute the 
type of contempt which may be dealt with under the contempt power 
possessed by a parliamentary body. That is the point I am trying 
to make. 

Page 4, line 10, through page 6, line 3: 

No. 19 sets forth detailed procedure to be followed if the committee 
determines that evidence may tend to defame a witness. 

Page 6, line 4 through line 19: 

No. 20 sets forth additional procedures where evidence tends to de- 
fame one who is not a witness. 

The provisions of these 2 paragraphs—19 and 20— purport to set 
up procedures and requirements designed to prevent and remedy 
abusive treatment of witnesses and nonwitnesses. Although these pro- 
visions differ somewhat from those of previous resolutions and bills of 
similar character, they are subject essentially to the same criticism. 
This criticism is set forth in an article entitled “Limitations on Con- 
gressional Investigation” which I wrote for the Michigan Law Re- 
view, copies of which I have here available to the committee. 

The Cuatrman. At this point, if there is no objection, we will 
corporate the article in the record as a part of your statement. 

Mr. Meaner. I should be glad to provide a copy for the committee. 

(The article referred to is as follows :) 


[Reprinted from the Michigan Law Review, vol. 47, No. 6, April 1949] 
LIMITATIONS ON CONGRESSIONAL INVESTIGATION 


(By George Meader, former chief counsel, Senate War Investigating Committee ; 
member, Michigan Bar; member, District of Columbia Bar) 


I. USEFULNESS OF THE INVESTIGATORY FUNCTION 


Increasingly, Federal laws embodying far-reaching national policies are being 
couched in broad and general terms. The effect of this type of legisiaticn is to 
t'lace wide discretionary powers in administrative officials and to throw upon the 
courts an immense burden of interpretation in applying general principles to 
specific factual situations. There have been sensational instances of hasty 
passage of corrective legislation made necessary by court decisions interpreting 
a poorly worded law in a way Congress did not intend, such as the portal-to- 
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portal’? and overtime-on-overtime’ decisions. Meanwhile, the practicing lawyer 
is at a loss to advise his clients of the effect of such legislation upon their lives 
and businesses until the attitude of the administrative officials and the courts 
becomes known. Even then, there is no assurance that such attitudes will 
remain fixed. 

The administrative tribunal exercising legislative, administrative, and judicial 
functions in derogation of our doctrine of separation of governmental powers 
has evolved and flourished in the last few decades largely because Congress has 
been unable to do more than to state a broad policy in general terms and create 
a commission to carry it out. 

This situation has developed because our national economy has grown rapidly 
in size, organization and complexity while Congress has remained static. Until 
Congress equips itself with a sizable and competent staff, it will not be able to 
write its legislation in clear and specific terms and recall to itself the legislative 
power it has lost in the last few decades. 

The foregoing should not be construed to mean that quasi-legislative powers 
should not be vested in administrative agencies. The question is one of degree. 
For example, the decision of the Federal Trade Commission relating to the bas- 
ing-point pricing system in the cement industry, recently upheld by the Supreme 
“ourt,’ involves a basic national economic policy of an order that sheuld be de- 
termined by the elected representatives of the people, rather than by an appoin- 
tive commission acting under a broad delegation of authority. 

Congress must be strengthened if the balance of separate governmental powers 
is to be restored. That strengthening may best be brought about by the develop- 
ment and effective use of the congressional investigative function. 

August 7, 1944, President (then Senator) Truman, in announcing on the floor 
of the United States Senate his resignation as chairman of the Special Com- 
mittee Investigating the National Defense Program, said: 

“In my opinion, the power of investigation is one of the most important powers 
of the Congress. The manner in which that power is exercised will largely 
determine the position and prestige of the Congress in the future. An informed 
Congress is a wise Congress; an uninformed Congress surely will forfeit a large 
portion of the respect and confidence of the people. 

“The days when Webster, Clay, and Calhoun personally could familiarize 
themselves with all the major matters with respect to which they were called 
upon to legislate are gone forever. No Senator or Representative, no matter how 
able or diligent, can himself hope to master all the facts necessary to legislate 
wisely. 

“The accomplishments of the Truman committee—and I am referring now to 
the other members of the committee and its staff, rather than to myself—present 
an example of the results that can be obtained by making a factual investigation 
with a good staff. Similar accomplishments can be made by other special com- 
mittees, as well as the standing committees of the Congress, and I particularly 
urge upon the Senate that it be liberal in providing ample funds for the prosecu- 
tion of proper investigations. The cost of a good investigation is negligible when 
compared with the results which can be obtained.” ‘ 

No reference to the investigative power of Congress can be found in the Con- 
stitution, yet its existence is well established. Before our Nation was born, the 
English Parliament and the colonial legislatures exercised investigative powers.® 
The power of Congress to “send for persons and papers” is said to be a neccessary 
adjunct to legislative power, since it enables Congress to inform and enlighten 
itself before enacting laws.® 

The basis for implying the existence of the investigative power of Congress 
furnishes the guide to its proper exercise as well as the direction of its develop- 
ment into a more useful instrument of a democratic system of government. In 
our modern, complex national economy, with its intricate and multitudinous 
interrelationships, regulations and controls can no longer be adopted by simple, 
broad generalities but must be based upon thorough knowledge of the detailed 
facts, the conflicting special interests and the general public interest. The 
effects of proposed legislative action may thus be intelligently calculated, wise 
policies decided upon, and enactments stated in clear and unambiguous terms. 





1 Anderson vy. Mt. Clemens Pottery Co. (328 U. S. 680, 66 Ct. 1187 (1946) ). 
2 Bay Ridae Operating Co. vy. Aaron (334 U. 446, 68 8S. o' 1186 (1948)). 
&’ Federal Trade Commission v. Cement Institute (333 U. S. 683, 68 S. Ct. 793 (1948)). 


#90 Congressional Record 6747 (Aug. 7, 1944). 
5 Landis, “Congressional Power of Investigation,” 40 Har 
6 McGrain vy. Dougherty (273 U. S. 135, 47 S. Ct. 319 (19 


ry. L. Rev. 153 at 159 (1946). 
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» 
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II. SPECIAL INVESTIGATING COMMITTEES 


Although the Legislative Reorganization Act of 1946° did not abolish special 
congressional investigating committees by its terms, the 80th Congress did not 
create new special committees and the Senate drastically reduced the powers of 
an outstanding special committee, the Special Senate Committee Investigating 
the National Defense Program (the former Truman committee). The Senate 
of the 8ist Congress has allowed another special committee to expire, the Special 
Committee To Study the Problems of Small Business. The theory of the Legisla- 
tive Reorganization Act was that standing legislative committees should do the 
investigative work of the Congress. Senate committees were given the subpena 
power to that end.’ However, it is not alone the power of a committee but the 
ability and energy of its chairman and its members in exercising that power 
which determine the exent and vigor of congressional investigating activity. 

The history of congressional investigations shows that, for reasons unneces- 
sary to discuss here, standing legislative committees have not demonstrated great 
interest in conducting penetrating investigations. The practical effect, there- 
fore, of stifling the creation of special investigating committees is to weaken, 
not to strengthen and expand, the investigative function of the Congress. 


III. PROPOSED LEGISLATION 


A further limitation of the investigative function of Congress is contained in 
proposals now before Congress to establish procedural rules for Congressional 
committees designed to prevent abuses to witnesses and others in committee hear- 
ings and reports. 

On January 5, 1949, Senator Lucas, majority leader of the Senate, introduced 
Senate Concurrent Resolution 2” to establish certain procedural rules for con- 
gressional committees. This resolution is identical with Senate Concurrent 
Resolution 44, introduced by Senator Lucas on February 25, 1948." 

Companion resolutions to Senate Concurrent Resolution 2 were introduced 
in the House of Representatives on January 3, 1949, by Representative Me- 
Cormack, majority leader of the House of Representatives,” and on February 
2, 1949, by Representative Sabath, chairman of the Rules Committee of the 
House of Representatives.” 

Similar resolutions and bills have been introduced by Representatives Holi- 
field“ and Buchanan.” 

For present purposes, it is sufficient to discuss the rules contained in Senate 
Concurrent Resolution 2, which is set forth in full in the appendix to this article. 


IV. PROCEDURAL RULES FOR COMMITTEES 


The gist of Senate Concurrent Resolution 2 is to give certain rights to any 
individual considering himself defamed by evidence presented to congressional 
committees, to give certain rights to witnesses, and to impose certain limitations 
upon committees, their members and employees. 

Any person who believes that evidence given in a public hearing of a com- 
mittee defames him or otherwise adversely affects his reputation may: (1) file 
a sworn statement for the record; (2) testify personally in his own behalf; 
(3) require the committee to produce up to four witnesses in his behalf; (4) ex- 
amine such witnesses, either personally or by counsel; (5) require the committee 
to procure the appearance of adverse witness; and (6) cross-examine adverse 
witnesses, personally or by counsel, but for not more than 1 hour as to each 
such witness. 

Persons granted these rights may file a petition with the committee, where- 
upon it is mandatory for the committee, within 10 days, to fix a time and place 
for a hearing to be held within 30 days after receipt of the petition. 





760 Stat. L. 812 (1946). 

® See S. Rept. 1400 on S. 2177, 79th Cong., 2d sess., pp. 1-5 (May 31, 1946); S. 2177 
79th Cong., 2d sess., sec. 126 (1946). 

* 60 Stat. L. 812, ce. 753, sec. 134 (a) (1946). 

1S. Con. Res. 2, 81st Cong., Ist sess., 95 Congressional Record 51 (Jan. 5, 1949). See 
appendix, infra, p. 785, for text. 

1S. Con. Res. 44, 80th Cong., 2d sess. ; 94 Congressional Record 1675 (Feb. 25, 1948). 

12H, Con. Res. 3, 8ist Cong., Ist sess. (Jan. 3, 1949). 

18H. Con. Res. 24, 81st Cong., 1st sess. (February 2, 1949) 

4H. Con. Res. 4, 81st Cong., Ist sess. (Jan. 3, 1949): H. R. 74, 8ist Cong., Ist sess. 
(Jan. 3, 1949) ; H. R. 191, 81st Cong... 1st sess. (Jan. 3, 1949). 

15 TT. R. 824, 8ist Cong., Ist sess. (Jan. 5, 1949). 
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Witnesses before committees, in either public or executive hearings, are given 
the right to be accompanied by counsel and to have a copy of the transcript of 
their testimony. 

A committee is prohibited from: (1) receiving evidence not relevant to the 
subject of the hearing; (2) publishing reports except after majority approval at 
a meeting called upon proper notice, and (3) publishing a statement or a report 
alleging misconduct or containing other adverse comment regarding any person 
without advance notice to such person. 

Committee members and employees are prohibited from speaking or writing 
about the committee for compensation. 

“Committee” is defined to include a standing or select committee of either 
House of Congress, joint committees and all subcommittees. 

Senator Lucas, in discussing the introduction of Senate Concurrent Resolu- 
tion 44, announced on the floor of the Senate his support of the proper exercise 
of the investigative function of Congress. He contended, however, that the 
Senate War Investigating Committee’s investigation of Howard Hughes had 
brought that committee and the Senate into disrepute and cited a number of 
ediorials in support of that contention. He argued that requiring committees 
and their members and employees to be fair would enhance public respect for 
congressional investigations, thus strengthening them.” 

It can be conceded that the strength and value of a congressional committee 
is derived from its public acceptance and prestige and that unfairness of con- 
gressional investigators detracts from the reputation of a committee and the 
Congress. However, it is doubtful that the provisions of Senate Concurrent 
Resolution 2 will sueceed in preventing abusive action by legislators. On the 
other hand, the proposed rules will seriously impair both the investigative and 
legislative work of Congress. 

Vv. COMMENT 


Senate Concurrent Resolution 2 seeks to give persons claiming to be defamed 
their “day in court.” A legislative committee is not a court and cannot effectively 
discharge its investigative and policymaking duties operating as a court, with 
pleadings, motions, arguments, and rules of evidence. Furthermore, Senate Con- 
current Resolution 2 gives persons claiming to be defamed more than a day in 
court. No court in which allegedy defamatory testimony might be received would 
halt the trial of the case to permit the aggrieved person to intervene and offer evi- 
dence as to the damaging remark. 

Courts retain control of their proceedings at all times. The discretion of the 
judge is the final authority in his court, subject only to appeal. A legislative com- 
mittee, however, under Senate Concurrent Resolution 2 would have no discretion 
whatever as to whether a hearing should be held, who should be called as wit- 
nesses, the propriety of questions asked upon examination or cross-examination, 
or the contents of statements to be filed with the committee as a part of its record. 

If the committee sought to exercise such discretion, it would be subject to the 
charge that it was not sincere in its purpose to give a fair and complete hearing. 
If the committee does retain such discretion, the rules have little meaning because 
a majority of a committee can now insist upon “fairness” if they can agree on 
what is fair. 

The fees and travel expenses of witnesses, stenographic and printing expense, 
and other costs incident to holding such a hearing would be borne by the com- 
mittee ont of its appropriation. In a court, litigants must bear the costs of litiga- 
tion. This acts as a deterrent to excessive litigiousness 

The effect of the rules proposed in Senate Concurrent Resolution 2 will be to 
take the control of its proceedings away from Congress and place it in the hands 
of individual citizens. Senate Concurrent Resolution 2 would provide a means 
for spotlight seekers to indulge their proclivities in congressional hearings al- 
most without limit. 

The testimony or evidence considered by a person to be defamatory might con- 
sist of an irrelevant, gratuitous remark made by a witness before a committee 
which the committee could not anticipate or prevent. Nevertheless, under Senate 
Concurrent Resolution 2, the committee would be required to sit and hear a peti- 
tioner’s statement and the statements of four witnesses called in his behalf and 
a cross-examination of the alleged defamer or defamers for hours, if not days. 
It is likely that the petitioner in replying to his defamer might give testimony 
leading the latter to believe he had been defamed; whereupon another petition 


494 Congressional Record 1672 (Feb. 25, 1948). 
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would be filed, requiring a further hearing by the committee. This could continue 
indefinitely. 

A trial of Communists in New York in which weeks were consumed examining 
the jury selection system in Federal courts™ should furnish convincing proof 
that there is a real likelihood that advantage would be taken of the procedural 
provisions of Senate Concurrent Resolution 2 as suggested above. 

The time of legislators is now inadequate for intensive study of problems of 
legislation. The forum of a legislative committee ought, not to become the battling 
ground of vituperation and attack and counterattack, converted from a policy- 
making agency into a court for trying slander and libel cases. This would not 
enhance the dignity and prestige of Congress and would render investigations and 
legislation worse—not better. 

Corrupt, unintelligent, or unfaithful action against the public interest might 
well go unexposed because of the delaying, filbusterlike procedure of Senate Con- 
current Resolution 2. Any lawyer for the defense is well aware of the advantage 
of delay. Maj. Gen. Bennett E. Meyers,” Cmdr. John D. Corrigan,” former Con- 
gressman Andrew J. May, Henry and Murray Garsson,” former Congressman 
James M. Curley” and the participants in the Teapot Dome scandal, as well as 
many others, would have welcomed the procedural opportunities which would 
have been extended to them by the provisions of Senate Concurrent Resolution 2, 
had it been in effect when their activities were under examination. 

Senate Concurrent Resolution 2 is not confined to investigative committees fer- 
reting out wrongdoing, but is equally applicable to all congressional committees 
and subcommittees. Suppose, for example, a petitioner, who is not required to be 
a citizen, claimed before the Senate Foreign Relations Committee that some testi- 
mony given at a committee hearing had detracted from his reputation because 
it implied inefficiency or bad faith on his part. Under Senate Concurrent Resolu- 
tion 2, he could compel the Senate Foreign Relations Committee to sit and hear 
him, his witnesses and cross-examination of his detractors at length. An even 
more interesting case would be presented if the petitioner claimed that a member 
or employee of the committee had been the detractor and, under Senate Concur- 
rent Resolution 2, claimed the right to cross-examine the Senator or a member of 
the committee staff. 

Any rules, in addition to existing parliamentary rules, should be adopted com- 
mittee by committee. The Bender subcommittee of the Committee on Expendi- 
tures in the Executive Departments of the House of Representatives, the Fer- 
guson subcommittee of the Committee on Expenditures in the Executive Depart- 
ments of the Senate, both in the 80th Congress, and the Un-American Activities 
Committee of the House of Representatives of the 81st Congress, have adopted 
rules. Such rules, if found unworkable, can be amended by the individual com- 
mittee. Rules enacted in a statute would have to be amended by statute, subject 
to Presidential veto. Rules adopted by concurrent resolution could be changed 
only by action of both Houses. 

In any event, any rules, whether adopted by a committee or by the entire Con- 
gress, should clearly specify that they do not give rights which would permit a 
successful challenge to the validity of committee or congressional action or would 
constitute a defense to proceedings for punishment of a contempt of Congress. 
Unless this effect is specifically precluded, the whole subpena power of Congress 
is undermined. Thus, a useful means of obtaining facts as a basis for the enact- 
ment of wise legislation and for observing the administration of laws will be de- 
stroyed. 

Section 5 of Senate Concurrent Resolution 2 adds nothing to present practices 
regarding attendance of counsel except that it gives a witness a right to have 
counsel present at a private hearing. Since section 5 allows an attorney to do no 
more than observe, unless the committee permits otherwise, the question of the 
value of this right naturally arises; the presence of one more person makes the 
control of the confidential nature of an executive hearing more difficult. As a 
general practice the Truman-Mead committee permitted counsel to be present in 
executive as well as public hearings. Situations may well arise, however, where 
it would be preferable not to have counsel present at executive hearings. The 
decision on this matter should be left in the discretion of the committee. 





17 See, e. g., New York Times, March 8, 1949, p. 1: 8, 

18 Hearings, Investigation of the National Defense Program, pt. 48, 80th Cong., 1st 
Bess, (1947). 

1% Id., pt. 24, 78th Cong., 2d sess. (1944). 

2 Td., pt. 35, 79th Cong., 2d sess. (1946). 

21 1d., pt. 12, 77th Cong., Ist sess. (1942). 
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Section 6 of Senate Concurrent Resolution 2 adds nothing to present law 
since a witness may now refuse to answer any question not pertinent to the 
inquiry.” 

Section 7 of Senate Concurrent Resolution 2 gives witnesses at private hear- 
ings a right to a copy of the testimony. Members and employees of a commit- 
tee are subject to committee control for breaking secrecy, but a witness is not. 
If a committee loses control of the executive character of its actions the effect is 
to put an end to executive hearings, a useful method of informing Congress on 
matters which, for one reason or another, are not appropriate for public release. 
The temptation to “leak” confidential information to favored sections of the 
press is a strong one; human curiosity about something kept secret lends a qual- 
ity of news interest to the material which its substance would not justify. 

Measures should be taken by Congress to prevent “leaks” of confidential ma- 
terial, but furnishing a record of secret testimony to witnesses is not one of 
them. 

Section 8 adds nothing to present rules since all committee action must now 
be by majority vote 

Section 9, requiring committees to give advance notice of adverse comment, 
is unwieldy. What constitutes adverse comment is subject to a wide difference 
of opinion. It is difficult enough under existing practices to prepare and obtain 
agreement of committee members on a report. The requirement of giving ad- 
vance notice to an indeterminate class of persons and allowing them a rea- 
sonable time to oppose the committee’s findings and conclusions would slow 
down and make extremely difficult the issuance of reports. 

The Truman-Mead committee made it a practice to submit, on a confidential 
basis, a draft of a proposed report to Government officials and interested pri- 
vate individuals for comment as to the accuracy of the facts and the soundness 
of committee conclusions and recommendations. This is a salutary practice. 
Tt improves the quality of committee reports. However, the practice should be 
discretionary with the committee, not mandatory. 

Section 10, prohibiting speaking and writing for compensation by committee 
members and employees, raises a question of basic policy applicable to all public 
efficials. Payment for lectures or articles may be an avenue for improperly in- 
fluencing the decision of a public official. Where this exists, it can be and should 
be punished under existing provisions of law. However, it is in the public in- 
terest that public affairs should be widely discussed. To prohibit payment to 
all public officials for lectures or articles might limit the amount of information 
available to the public concerning national affairs. In any event, the principle 
would seem equally applicable to all public officials. Such a proposal should 
be carefully studied and adopted as a general provision of law, if it is desirable, 
rather than being confined to legislative committee work. 


VI. CONCLUSION 


It is agreed that “headline seeking,” “smear tactics” and “witch hunting” are 
reprehensible activities on the part of legislators or any other public officials. 
It may be more difficult to find agreement upon what constitutes those activities 
in any given factual situation. There are existing sanctions controlling such 
abuses in present parliamentary rules, in adverse press and public reaction, and 
ultimately in the defeat of a legislator at the polls. 

Recognizing that legislators naturally seek to keep their names before their 
constituents, it is the writer’s opinion that the great majority of Congressmen 
and Senators do not engage in unfair conduct. It seems unwise to destroy the 
flexability of operations in legislative committees in their formulation of na- 
tional policies and to impose limitations upon the discretion and power of all 
legislators merely for the purpose of restraining abuses by a few Members of 
Congress. Senators and Congressmen are entitled to the trust and confidence 
implied in their election to what, in effect, is the board of directors of the largest 
and most powerful institution in the world. Their responsibility is great. They 
ought not to be limited by inflexible, time-consuming procedures in discharging 
that responsibility. 

A very thoughtful and judicious discussion of procedural rules for congres- 
sional committees was written by Charles E. Wyzanski, Jr., United States dis- 
trict judge of Massachusetts, in the March 1948, record of the New York City 
Bar Association.” Judge Wyzanski opposes the adoption of procedural rules 





22 Sinclair v. United States (279 U. S. 263 at 296-7, 49 S. Ct. 268 (1929) ; 52 Stat. L. 942 
(1938), 2 U. 8S. C. (Supp. 1948), sec. 192). 
23 Reprinted in 94 Congressional Record A1592 (Mar. 11, 1948). 
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for congressional committees until after further study, except that he suggests 
a witness should have the right (a) to have counsel present, (b) to file a written 
statement before the hearing is concluded, and (c) to have an accurate record 
kept of his own testimony. 

The avenue for strengthening the investigative power of Congress, and thus 
Strengthening Congress itself, does not lie along the path suggested by Senate 
Concurrent Resolution 2. Rather, progress toward improved legislation will 
result from the acquisition by Congress of a staff of able employees, primarily 
for its committees, to study and investigate the facts of any subject and to 
advise, counsel and assist committees and individual legislators in enacting leg- 
islation. Congress needs help in obtaining facts, not restrictions making it more 
difficult. When legislation comes to be based more upon studies of fact and less 
upon generalities, emotions, and prejudices, our system of government by the 
people through elected representatives will have proved itself workable in a 
modern, complex society. 

APPENDIX 


Text of Senate Concurrent Resolution 2 (January 5, 1949) : 

“Resolved by the Senate (the House of Representatives concurring), That the 
following provisions of this concurrent resolution are adopted as an exercise of 
the rulemaking power of the Senate and the House of Representatives, respec- 
tively, and as such they shall be considered as part of the rules of each House, 
respectively. 

“Sec. 2. Any person who believes that testimony or other evidence given in 
a public hearing before any committee tends to defame him or otherwise ad- 
versely affects his reputation may file with the committee a sworn statement, 
concerning such testimony, which shall be made a part of the record of such 
hearing. 

“Sec. 3. Such a person shall in addition have the right (a) to testify per- 
sonally in his own behalf; (b) to have the committee secure the appearance 
of witnesses requested by him for the purpose of testifying in his behalf, and 
to examine such witnesses, either personally or by counsel, but no more than four 
such witnesses shall be called; and (c) to have the committee secure the appear- 
ance of witnesses whose testimony adversely affected him, and to cross-examine 
such witnesses, either personally or by counsel, but such cross-examination 
shall be limited to one hour as to any one witness. 

“Sec. 4. Any person who wishes to avail himself of the rights accorded by 
section 3 shall, within thirty days of the receipt by the committee of the test- 
mony complained of, file a petition with the committee requesting the fixing of a 
time and place for the receiving of testimony or the conduct of cross-examina- 
tion and designating the witnesses to be summoned. Such a petition shall be 
accompanied by the sworn statement of the petitioner that the petition is not 
filed for the purpose of delaying or obstructing the work of the committee, but 
because his reputation has been unjustifiably damaged or otherwise adversely 
affected by false accusations or inference. The committee shall, within ten 
days after the receipt of such a petition, fix a time and place for the receiving 
of testimony or the conduct of cross-examination, which time sha!l not be later 
than thirty days after the receipt of the petition, and shall secure the appear- 
ance at such time and place of the witnesses designated in the petition. 

“Sec. 5. Any witness summoned at a public or private hearing before any 
committee shall have the right to be accompanied by counsel. Such counsel 
shall be allowed to observe the hearing, but shall not be allowed to participate 
therein or to advise the witness while on the witness stand unless the com- 
mittee, in its discretion, shall otherwise determine. 

“Seo. 6. In the conduct of hearings, the evidence received shall, as far as 
possible, be relevant and germane to the subject of the hearing. 

“Src. 7. If the testimony of a witness at a private or public hearing before 
any committee is reported stenographically, such witness shall be entitled to a 
stenographic transcript of such testimony upon payment of the cost of the 
transcript. 

“Src. 8. A committee shall not publish or file any report, interim or final, 
unless and until a meeting of the committee has been called upon proper notice 
and such report has been approved by a majority of those voting at such meeting. 

“Seo. 9. No committee or employee thereof shall publish or file any statement 
or report alleging misconduct by, or otherwise adversely commenting on, any 
person unless and until such person has been advised of the alleged miscon- 
duct or adverse comment and has been given a resonable opportunity to present 
to the committee a sworn statement with respect thereto as provided in section 2. 








398 RULES OF PROCEDURE, SENATE INVESTIGATING COMMITTEES 


Section 6 of Senate Concurrent Resolution 2 adds nothing to present law 
since a witness may now refuse to answer any question not pertinent to the 
inquiry.” 

Section 7 of Senate Concurrent Resolution 2 gives witnesses at private hear- 
ings a right to a copy of the testimony. Members and employees of a commit- 
tee are subject to committee control for breaking secrecy, but a witness is not. 
If a committee loses control of the executive character of its actions the effect is 
to put an end to executive hearings, a useful method of informing Congress on 
matters which, for one reason or another, are not appropriate for public release. 
The temptation to “leak” confidential information to favored sections of the 
press is a strong one; human curiosity about something kept secret lends a qual- 
ity of news interest to the material which its substance would not justify. 

Measures should be taken by Congress to prevent “leaks” of confidential ma- 
terial, but furnishing a record of secret testimony to witnesses is not one of 
them. 

Section 8 adds nothing to present rules since all committee action must now 
be by majority vote 

Section 9, requiring committees to give advance notice of adverse comment, 
is unwieldy. What constitutes adverse comment is subject to a wide difference 
of opinion. It is difficult enough under existing practices to prepare and obtain 
agreement of committee members on a report. The requirement of giving ad- 
vance notice to an indeterminate class of persons and allowing them a rea- 
sonable time to oppose the committee’s findings and conclusions would slow 
down and make extremely difficult the issuance of reports. 

The Truman-Mead committee made it a practice to submit, on a confidential 
basis, a draft of a proposed report to Government officials and interested pri- 
vate individuals for comment as to the accuracy of the facts and the soundness 
of committee conclusions and recommendations. This is a salutary practice. 
It improves the quality of committee reports. However, the practice should be 
discretionary with the committee, not mandatory. 

Section 10, prohibiting speaking and writing for compensation by committee 
members and employees, raises a question of basic policy applicable to all public 
officials. Payment for lectures or articles may be an avenue for improperly in- 
fluencing the decision of a public official. Where this exists, it can be and should 
be punished under existing provisions of law. However, it is in the public in- 
terest that public affairs should be widely discussed. To prohibit payment to 
all public officials for lectures or articles might limit the amount of information 
available to the public concerning national affairs. In any event, the principle 
would seem equally applicable to all public officials. Such a proposal should 
be carefully studied and adopted as a general provision of law, if it is desirable, 
rather than being confined to legislative committee work. 


VI. CONCLUSION 


It is agreed that “headline seeking,” “smear tactics” and “witch hunting” are 
reprehensible activities on the part of legislators or any other public officials. 
It may be more difficult to find agreement upon what constitutes those activities 
in any given factual situation. There are existing sanctions controlling such 
abuses in present parliamentary rules, in adverse press and public reaction, and 
ultimately in the defeat of a legislator at the polls. 

Recognizing that legislators naturally seek to keep their names before their 
constituents, it is the writer’s opinion that the great majority of Congressmen 
and Senators do not engage in unfair conduct. It seems unwise to destroy the 
flexability of operations in legislative committees in their formulation of na- 
tional policies and to impose limitations upon the discretion and power of all 
legislators merely for the purpose of restraining abuses by a few Members of 
Congress. Senators and Congressmen are entitled to the trust and confidence 
implied in their election to what, in effect, is the board of directors of the largest 
and most powerful institution in the world. Their responsibility is great. They 
ought not to be limited by inflexible, time-consuming procedures in discharging 
that responsibility. 

A very thoughtful and judicious discussion of procedural rules for congres- 
sional committees was written by Charles E. Wyzanski, Jr., United States dis- 
trict judge of Massachusetts, in the March 1948, record of the New York City 
Bar Association.” Judge Wyzanski opposes the adoption of procedural rules 





*2 Sinclair v. United States (279 U. S. 263 at 296-7, 49 S. Ct. 268 (1929) ; 52 Stat. L. 942 
(1938), 2 U. 8S. C. (Supp. 1948), sec. 192). 
3 Reprinted in 94 Congressional Record A1592 (Mar. 11, 1948). 
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for congressional committees until after further study, except that he suggests 
a witness should have the right (a) to have counsel present, (0b) to file a written 
statement before the hearing is concluded, and (c) to have an accurate record 
kept of his own testimony. 

The avenue for strengthening the investigative power of Congress, and thus 
Strengthening Congress itself, does not lie along the path suggested by Senate 
Concurrent Resolution 2. Rather, progress toward improved legislation will 
result from the acquisition by Congress of a staff of able employees, primarily 
for its committees, to study and investigate the facts of any subject and to 
advise, counsel and assist committees and individual legislators in enacting leg- 
islation. Congress needs help in obtaining facts, not restrictions making it more 
difficult. When legislation comes to be based more upon studies of fact and less 
upon generalities, emotions, and prejudices, our system of government by the 
people through elected representatives will have proved itself workabie in a 
modern, complex society. 

APPENDIX 


Text of Senate Concurrent Resolution 2 (January 5, 1949) : 

“Resolved by the Senate (the House of Representatives concurring), That the 
following provisions of this concurrent resolution are adopted as an exercise of 
the rulemaking power of the Senate and the House of Representatives, respec- 
tively, and as such they shall be considered as part of the rules of each House, 
respectively. 

“Sec. 2, Any person who believes that testimony or other evidence given in 
a public hearing before any committee tends to defame him or otherwise ad- 
versely affects his reputation may file with the committee a sworn statement, 
concerning such testimony, which shall be made a part of the record of such 
hearing. 

“Sec. 8. Such a person shall in addition have the right (a) to testify per- 
sonally in his own behalf; (b) to have the committee secure the appearance 
of witnesses requested by him for the purpose of testifying in his behalf, and 
to examine such witnesses, either personally or by counsel, but no more than four 
such witnesses shall be called; and (c) to have the committee secure the appear- 
ance of witnesses whose testimony adversely affected him, and to cross-examine 
such witnesses, either personally or by counsel, but such cross-examination 
shall be limited to one hour as to any one witness. 

“Sec. 4. Any person who wishes to avail himself of the rights accorded by 
Section 3 shall, within thirty days of the receipt by the committee of the test- 
mony complained of, file a petition with the committee requesting the fixing of a 
time and place for the receiving of testimony or the conduct of cross-examina- 
tion and designating the witnesses to be summoned. Such a petition shall be 
accompanied by the sworn statement of the petitioner that the petition is not 
filed for the purpose of delaying or obstructing the work of the committee, but 
because his reputation has been unjustifiably damaged or otherwise adversely 
affected by false accusations or inference. The committee shall, within ten 
days after the receipt of such a petition, fix a time and place for the receiving 
of testimony or the conduct of cross-examination, which time sha!l not be later 
than thirty days after the receipt of the petition, and shall secure the appear- 
ance at such time and place of the witnesses designated in the petition. 

“Sec. 5. Any witness summoned at a public or private hearing before any 
committee shall have the right to be accompanied by counsel. Such counsel 
shall be allowed to observe the hearing, but shall not be allowed to participate 
therein or to advise the witness while on the witness stand unless the com- 
mittee, in its discretion, shall otherwise determine. 

“Sro. 6. In the conduct of hearings, the evidence received shall, as far as 
possible, be relevant and germane to the subject of the hearing. 

“Sec. 7. If the testimony of a witness at a private or public hearing before 
any committee is reported stenographically, Such witness shall be entitled to a 
stenographiec transcript of such testimony upon payment of the cost of the 
transcript. 

“Sec. 8. A committee shall not publish or file any report, interim or final, 
unless and until a meeting of the committee has been called upon proper notice 
and such report has been approved by a majority of those voting at such meeting. 

“Serco. 9. No committee or employee thereof shall publish or file any statement 
or report alleging misconduct by, or otherwise adversely commenting on, any 
person unless and until such person has been advised of the alleged miscon- 
duct or adverse comment and has been given a resonable opportunity to present 
to the committee a sworn statement with respect thereto as provided in section 2. 
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“Sec. 10. No member or employee of a committee shall, for compensation, 
speak, lecture, or write about the committee, its purposes, procedures, accom- 
plishments, or reports during the existence of the committee and while he is a 
member of the committee or in its employ. 

“Sec. 11. As used in this concurrent resolution, the term “committee” includes 
a standing or select committee of either House of Congress, a joint committee 
of the two Houses, and a duly authorized subcommittee of any of the foregoing.” 

Mr. Meaper. Essentially, these provisions place an inordinate 
burden upon the committee. If witnesses or nonwitnesses avail them- 
selves of these procedures the time of committees, now inadequate, 
would be consumed in the hearing of testimony and the disposal of 
pre cedural controversies hav ing no relat ionship whatever to the leoiti- 
mate inquiries of the committee on matters of public concern. These 
procedures also are an open invitation to crackpots and spotlight- 
seekers to convert what ought to be a solemn seare h for sound public 
policy into a forum of uncontrolled libel and slander 

Persons conce IVINg, themselves abused are entitled to file sworn, 
self-serving, and unchallenged statements in a committee’s cfficial 
record. The committee is given no right to exclude or edit. Defam- 
atorv matter contained in such statements automatically gives rights 
to other persons who, in turn, may conceive themselves abused. Inter- 
minable and disgraceful charges and countercharges could well be the 
order of the day under these rules. This procedure would not suppress 
or discourage defamatory statements. Instead, it would make avail- 
able the privileged forum of a congressional committee to smear artists 
and mudslingers, who would tend to multiply the very abuses this 
alleged code of fair procedure is intended to curb. 

No more effective way of discrediting congressional processes could 
be devised. 

Page 6, line 20, through page 7, line 2: 

21. The chairman or a member shall when practicable consult with appropriate 
Federal law-enforcement agencies with respect to any phase of an investigation 
which may result in evidence exposing the commission of Federal crimes, and 
the results of such consultation shall be reported to the committee before wit- 
nesses are called to testify therein. 

I would like to interpolate, there. I was not counsel for the commit- 
tee at the time of the following episode: but I am sure, Senator Jenner, 
you will recall that the Senate Investigating Committee at one time 
looked into the affairs of Brig. Gen. Bennett E. Myers. The commit- 
tee asked for certain records of the Air Force, which were material to 
charges that General Myers had been engaged in certain business 
transactions on the side. The committee did not at first get the ma- 
terial. Later on, when they tried it again, they did get the material. 
In the file they received they found a very interesting document—a 
memorandum from someone to someone else, saying, “We think the 
attached is what the committee is interested in, but we don’t think it 
should have it.” Someone forgot and left that memorandum in the 
file. 

What I am saying is that, where there is a Federal law enforcement 
agency which is cooperative and intends to do its business, certainly the 
committee should cooperate, to the end that the law is enforced. But 
it sometimes happens, in congressional inquiries, particularly those 
that deal with investigations of activities within the executive branch 
of the Government, that the very last person whom the committee 
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should consult is the person trying to conceal something from the 
public. 

Who can subpena them before the investigation begins ? 

Who can foresee that evidence may develop indicating the commis- 
sion of a crime before an investigation begins # 

What is the purpose of the consultation ¢ 

In what form must the chairman make his report to the committee ? 

Must it be in written form, or is an oral report sufficient ? 

Is the entire investigation subject to a point of order if such con- 
sultation and report are not made ¢ 

What of the independence of the legislative branch of government ? 

The foregoing cover the most important of the provisions of Senate 
Resolution 253 which I view as defective and dangerous. 

If such propositions are made a part of Senate rules, I predict they 
will serve to obstruct and hamper the work of the legislative, as well 
as investigative, committees. Thus, factfinding as a basis for sound 
legislation will be impaired. This is against the public interest. 

[ thank you for the opportunity to appear and to make this state- 
ment. 

The CuarrmMan. We certainly thank you, Congressman Meader. I 
want to say that apparently you have spent a great deal of time on 
this, and we appreciate your testimony here today. The fact that 
you have had experience with these committees adds further strength 
to your testimony before us. 

Are there any questions ¢ 

Mr. Berxovircn. I have 1 or 2 questions, Congressman. If you 
would care to base your answers on the experiences t that you have men- 
tioned, as a result of your connection with a number of committees, as 
counsel, I think your answers would be particularly helpful to this 
subcommittee. 

In one of the resolutions before us—not the one you have just been 
discussing, but Senate Resolution 256—it is proposed that advance 
notice be given to a person who is under investigation by a en 
or about whom adverse evidence is proposed, to be presented a a 
public hearing. In other words, one who is being investigated, or one 
about whom de ‘rogatory evidence is to be given, at a public hearing, is 
to be advised in advance of that fact. Now, would you care to com- 
ment, on the basis of your own experience, as to whether that is a prac- 
ticable ora feasible method of conducting investigations ? 

Mr. Meaper. Well, if the investigation involved wrongdoing on the 
part of the individual, I would say that would be just the 1 ight way 
not to proceed, if they want to catch him. If that is the case you are 
referring to. 

Mr. BerKovircu. That is what we had in mind. In addition to 
that, we have resolutions which provide that a person who is similarly 
to be adversely affected as a result of testimony would have the right 
to come in for the purpose of testifying, to recall the witness who gave 
the adverse testimony, and to cross-examine that witness, and, in addi- 
tion to that, to obtain the issuance of subpenas for additional witnesses 
and for additional documents which he might want to present to the 
committee in his own defense. Would you care to comment on such a 
provision ? 

Mr. Meaper. Yes. That provision is very similar to the provision 
contained in Senator Lucas’ Senate Concurrent Resolution 2, T think 
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it was, back in—what was that? The 78th Congress? 1947-48—80th 
Congress, I guess it was. Those provisions are discussed at some 
length in this Law Review article I have submitted to the committee, 
and | — my statements today would be the same. 

I think it would be impossible to conduct committee work, if you 
had people entitled, as a matter of right, to come in and demand that 
the committee sit and listen to them at length, and permit their counsel 
to cross-examine witnesses and to issue subpenas to bring people that 
they want to come in to testify. Those provisions were not contained in 
the resolution offered in the House, which is primarily what my testi- 
mony today is based on, because there is such a similarity between that 
resolution and Senate Resolution 253. A re aoe was introduced by 
Representative Scott, of Pennsylvania, who, by the way, has conducted 
hearings similar to these you are holding, on similar proposals to 
amend the rules of the House. Iam sure you have before you the testi- 
mony taken by the House committee. 

Mr. Berkovircn. We have, including your own remarks. 

Mr. Meaper. I have here a bibliography of statements that I made 
before that committee, and on the floor of the House, and also before 
a Rules Committee of the Senate which was considering this same 
proposition. I think Senator Myers was the chairman at that time 
and I think it was in 1950, or about that time. I have a complete 
reference to all of the things I have said, here, and I have a copy of 
each of them, that I would be glad to leave with your committee, for 
its file. But I would like to have this bibliography incorporated in 
the record, if I might. 

The Cuatrman. It may go into the committee file, but will not be 
printed in the record. 

(The bibliography was placed in the file of the committee for 
reference. ) 

Mr. Berxoviren. One last question, Mr. Chairman. One other very 
interesting but controversial provision is that with respect to pro- 
hibiting the holding of hearings by one riopetcr of a committee, and 
requiring either two members, merely, or two members including a 
minority member, to be present at any cintatien or public hearing. 
Would you care to comment on that ? 

Mr. Meaper. Yes. I may say I have introduced a resolution to 
amend the rules of the House which, in my judgment, contains the 
maximum that ought to be done by way of amending rules. It is 
House Resolution 550, which I would be glad to ine orporate in the 
hearings. 

The CHatrmMan. Without objection the resolution will become a 
part of the record. 

(The resolution referred to is as follows :) 

[H. Res. 550, 83d Cong., 2d sess.] 
RESOLUTION 

Resolved, That rule XI 25 (a) of the Rules of the House of Representatives 
is hereby amended to read as follows: 

(a) The rules of the House are hereby made the rules of its committees so 
far as applicable, with the following exceptions: 

“(1) A motion to recess from day to day is hereby made a motion of high 
privilege in such committees. 

“(2) Each committee is authorized to create subcommittees, with such powers 
and duties and subject to such limitations as it deems advisable. 


“(3) Each committee is authorized to adopt rules in addition to, but not in- 
consistent with, the rules of the House. 
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“(4) Each committee is authorized to fix a lesser number than a majority 
of its entire membership, but not less than two members, which shall consti- 
tute a quorum thereof for the purpose of taking sworn testimony. 

“(5) Each committee is authorized, in its discretion, upon such terms and 
conditions as it deems advisable, to permit the broadcasting and telecasting of 
its proceedings by radio and television, and the dissemination of news of such 
proceedings by other methods and media of communication.” 

Sec. 2. Rule XI 25 (c) of the Rules of the House of Representatives is hereby 
amended to read as follows: 

“(c) All committee hearings, records, data, charts, and files shall be kept 
separate and distinct from the congressional office records of the Member serv- 
ing as chairman of the committee; and such records shall be the property of the 
House. Each committee is authorized to have printed and bound testimony 
and other data presented at hearings held by the committee. No evidence re- 
ceived in executive hearings, or material received by the committee upon a 
confidential basis, shall be published, released, or divulged except by order of 
the committee.” 

Sec. 3. Rule XI 25 (e) of the Rules of the House of Representatives is hereby 
amended by adding at the end thereof the following sentence: “Until so re 
ported, no findings, conclusions, or recommendations of the committee shall be 
published, released, or divulged except by order of the committee.” 

Mr. Meaper. It will be observed that paragraph (4) in my resolu- 
tion reads: 

(4) Each committee is authorized to fix a lesser number than a majority 
of its entire membership, but not less than two members, which shall constitute 
a quorum thereof for the purpose of taking sworn testimony. 

In similar resolutions which I introduced in prior Congresses, I 
had provided that one of the two members should be a member of the 
minority. I have become convinced that that was a mistake. If you 
require a member of the minority to be present before there is a legal 
tribunal that can function, it puts it within the power of the minority 
to obstruct the work of the committee. Yet, on the other hand, I think 
there has been a legitimate basis for the criticism of one-man hear- 
ings. Human beings, possessing the frailities they do, may perhaps 
exercise excessive zeal. If another member is present, even though he 
be of the same party, he can make a point of order, or otherwise object 
to abusive conduct, thus exercising a restraining influence. 

Judge Morris. Congressman, do you not think that part of the diffi- 
culty, there, with respect to the one-man committee, is that the ob- 
servations and conclusions expressed by one Senator or one Congress- 
man might be interpreted as representing the conclusions of the whole 
committee, with respect to the particular evidence he has taken? Is 
not that more the heart of the difficulty than anything else ? 

Mr. Meaper. Well, I think that is certainly one evil. I can un- 
derstand how a person could become so excited about what he was 
trying to find out, and perhaps disturbed as the result of an uncooper- 
ative attitude on the part of a witness, that he might go a little too far. 
And if I am correct, that no one but a member of the committee is en- 
titled to raise a point of order, there is not much of anything to act 
as a check on that excessive zeal. 

Judge Morris. When a committee sits under those circumstances, 
it is sitting strictly for the purpose of taking testimony, and not really 
for the purpose of conducting an investigation, because the conduct of 
investigations calls for conclusions; and the difficulties that are en- 
countered generally in the House and in the Senate in a situation like 
that are based upon the fact that members proceed with the statements 
and declarations made by them as a one-man committee, rather than 
upon the inherent situation of there being but one man there. 
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Mr. Meraper. I hesitate to characterize the various things I have 
read about in the newspapers, in the past. 

Judge Morris. Well, I have not done that, Congressman. 

Mr. Meaper. I would say that perhaps there may even be a distinc- 
tion between the Senate and the House in that respect. 

The Cuamman. I was going to say, Congressman, is there not a dis- 
tinction in view of the fact that a Member of the House owes s6 
many duties to so many counties in his congressional district, and can 
serve only on one committee; whereas Members of the United States 
Senate, many of them, under the Reorganization Act, as presently in 
effect, serve on three standing committees, and on many subcommittees 
thereof ? 

As you know, it has been our experience that one-man hearings are 
almost essential in order to keep the work of the committees moving, 
and that the work not be set aside because of the fact that it is impos- 
sible, by reason of the business of the Senate, to get two committee 
members ora quorum — nt. 

Mr. Meaper. I think that is certainly a valid point, and I know the 
Senate rules now provide that a Senate committee may consist of but 
one member for the purpose of taking sworn testimony. Originally, 
I sought to get a similar rule introduced in the House. Of course, 
we have over four times as many people to serve on committees as the 
Senate has—there is a greater demand on the time of the individual 
Senator than there is on the individual House Member, although I 
would say there are plenty of demands on House Members; and I 
think perhaps there might be a basis for a one-man committee in the 
Saada, where there would not be a basis for a similar committee in the 
House. 

The Cuamrman. But what would you say as to this? When it is 
desired to have a committee meeting for the purpose of taking testi- 
many, notice must be given to all members of the committee; whereas, 
if it isa one-man committee, the one man could slip off somewhere and 
hold a hearing, without his colleagues being notified of the time or the 
place. 

Mr. Mraper. I am not so familiar with the rules of the Senate in 
regard to this, as I am with the rules of the House; but I do not know 
that there has been too much complaint on the part of Members upon 
the ground of not having received notice of hearings. Possibly the 
rules need to be changed, so as to prescribe certain requirements in the 
giving of adequate notice. I do think there should be a certain 
amount of informality about giving notice. I would not like te re- 
quire that there must be 48-hours notice, or that the notice must be 
served personally, with a return showing service of the notice, sim- 
ilar to the procedure in starting a lawsuit. But I do not believe there 
have been too many complaints based on a lack of notice of committee 
meetings. Perhaps there have been such complaints, but if there have 
been, I am not familiar with the fact. But certainly, if a person is 
given notice of hearing, and the hearing is set at a time when he could 
reasonably be present, he should not be heard to complain of some- 
thing that may have happened when he was absent when he could 
have been there. 

Judge Morris. Congressman, do you not think that televising a 
hearing will have the effect of furthering the hearings? In other 
words, that a Congressman or a Senator who realizes that the hearing 
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is to be televised may want to exert himself to be there, more than 
would be the case if it were not being televised ? 

Mr. Meaper. I think that is a question involving human beings. 
I do not know that I could say how they would react. I do noi know 
why a televised hearing should last longer than a hearing that is not 
televised. 

Judge Morris. Congressman, that is one of the objections that liave 
been made to televised hearings, by witnesses who have appeared. 

The other part I would like to ask you a few questions about is the 
matter of cross-examination. Do you feel that anyone who is ad- 
versely affected by testimony should have a right to cross-examine the 
witness or witnesses, and that he should, as a matter of right, be yiven 
an opportunity to come in and conduct a cross-examination of the 
person who has given the unfavorable testimony against him ? 

Mr. Meaper. No, I do not think that the person should have that 
right. I think that committees, in their discretion, should see to it 
that both sides of a matter are brought out. Now, I know that one 
device that was used was to submit written questions to the com- 
mittee, and to have the questions propounded by a member of the 
committee, or by a counsel. Until recently, I do not believe that per- 
sons, not members of the committee or of the staff, were permitted to 
participate in the conduct of the proceedings; and I think there is a 
grave danger in permitting outsiders to come in and run a commit- 
tee’s hearings. 

If they are to be given an opportunity to cross-examine, how many 
minutes should be given them? In any event, they will say, “The 
time is inadequate.” 

The CuarrMan. In behalf of the committee, Congressman Meader, 
I want to thank you, busy as you are, for having taken the time to give 
us your views on this very important problem. 

Mr. Mraper. Thank you very much, Senator Jenner. I appreciate 
the opportunity of appearing here. 

The Carman. We will now stand in recess until tomorrow at 
10: 30. 

(Whereupon, at 3:50 p. m., the hearing was recessed until 10:30 
a.m., Wednesday, July 21, 1954.) 
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